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Foreword

Dear Friends,

The times we live in present both unprecedented opportunity and challenge. Every day, state
leaders throughout America wrestle with complex problems and work to serve their constituents.
Collectively, they work to advance the common good. These are difficult times in which to govern
and yet, in state after state, leaders are finding ways to reach consensus and craft public policy to
help build a brighter future.

At The Council of State Governments, we consider it our obligation to be a relevant resource for
state leaders. We were created by the states and we pursue the priorities established by our members,
the states. We help empower them to solve problems, create solutions and build better futures.

People from all walks of life run for and are elected to serve in state offices. While many bring to their
service specific expertise, they will be called on to decide a broad range of issues. They will spend
billions of dollars, they will define the laws by which we live, they will set the course for education
and they will approve the construction of roads and bridges. They will arbitrate some of the most
contentious and complex issues imaginable.

We know state leaders are interested in using data to guide their decisions. We know that when data
is used, decisions are more sound and effective. The Book of the States is designed to provide state
leaders with a myriad of data points all designed to help inform their decisions and enhance their
impact. The Council of State Governments is always focused on helping states achieve results.
The Book of the States is just one of the many tools we produce to assist states in doing just that.

This edition reflects the good work of the many authors and researchers who have contributed to
it. CSG is indebted to the generous contributions of the authors who, by sharing their insights and
information, have helped make this tool a valuable resource. CSG also has a number of dedicated
staff in our national headquarters that have worked diligently to produce this volume. Audrey Wall
leads the team and it is her robust network of friends in the states that helps us compile much of the
information contained in these pages. We rely on many people to help us gather the contents of this
book and we appreciate every one of them. The Book of the States would not be possible without
their assistance.

CSG’s Policy and Research team is headed by John Mountjoy. John and his team work every day to
create opportunities for state leaders to learn from each other and to have access to cutting-edge
insights on public policy issues.

Kelley Arnold and her Membership, Marketing and Media team helped edit and print The Book
of the States. In particular, this edition reflects the hard work of Chris Pryor and Heather Perkins.

I commend the CSG national and regional leaders who tirelessly work to guide CSG and, in concert
with their colleagues from all the states and territories, help establish our priorities. They inspire us
to achieve excellence in all that we do.



First published in 1935, this year marks the 80th anniversary of The Book of the States. CSG’s
founder, Sen. Henry W. Toll of Colorado, wrote in that first edition, “This volume is nothing but a
lick and a promise. It is the meager and unorganized beginning of a periodical publication which
may eventually become a very useful reference book.” Eight decades hence, The Book of the States
has become the go-to resource for state leaders, managers, academics, researchers and historians. It
truly has earned its unofficial moniker: the encyclopedia of state governments.

To the leaders, readers and researchers who use this book, I hope you will be empowered to take
what you find on these pages and put it to work to help create stronger states and a stronger nation.

WAW

David Adkins
Executive Director / CEO
The Council of State Governments
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The Council of State Governments is our nation’s only organization serving all three branches of
state government. CSG is a region-based forum that fosters the exchange of insights and ideas to
help state officials shape public policy. This offers unparalleled regional, national and international
opportunities to network, develop leaders, collaborate and create problem-solving partnerships.
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STATE CONSTITUTIONS

State Constitutional Developments in 2014
By John Dinan

Although constitutional amendment activity was lower in 2014 than in recent even-numbered years,

several of the 72 approved amendments attracted significant attention. These include amendments relaxing

legislative term limits in Arkansas, creating a bipartisan redistricting commission in New York, eliminating

a judicial merit selection commission in Tennessee, strengthening the right to bear arms in Alabama and

Missouri, guaranteeing a right to farm in Missouri, and barring state and local officials from enforcing

unconstitutional federal directives in Arizona.

Voters considered and approved fewer state
constitutional amendments in 2014 than in any
other even-numbered year in the 21st century. In
other respects,however, the 105 proposed amend-
ments and 72 adopted amendments demonstrate
continuity with recent trends in amendment
activity. Voters continue to approve a sizable
number of rights-related amendments, some-
times recognizing rights with no counterpart in
the U.S. Constitution, such as hunting and fishing
rights, and sometimes requiring that certain
rights, such as the right to bear arms, be given
more protection than at the federal level.

Other amendments reflect ongoing experimen-
tation with ways of selecting governing officials and
structuring governing institutions —establishing
a bipartisan redistricting commission in New York,
relaxing legislative term limits in Arkansas, creating
an intermediate appellate court in Nevada and
eliminating a judicial merit selection commission
in Tennessee. Policy amendments also continue
to figure prominently on state ballots, with the
adoption of several tax-limitation amendments,
various amendments authorizing and, in some
cases, limiting gambling, and an unusual Arizona
amendment barring state and local officials from
enforcing unconstitutional federal directives.

Constitutional Amendment
and Revision Methods

Constitutional amendments appeared on the bal-
lotin 36 states in 2014, which is comparable to the
number of states considering amendments in recent
even-numbered years—35 states in 2012 and 37
states in 2010. The 105 proposed amendments
and 72 approved amendments in 2014, however,
are substantially below the level of constitutional
amendment activity in every even-numbered year
in the 21st century. In even-year elections held

between 2002 and 2012, the number of proposed
amendments ranged from a high of 175 in 2002 to
a low of 135 in 2012. The number of enacted
amendments ranged from a high of 125 in 2006 to
a low of 87 in 2008.

It is no surprise that Louisiana and Alabama
accounted for a quarter of all amendments
approved in states in 2014. Louisiana voters con-
sidered more amendments, 14, than any other
state, and approved six of them. Alabama voters
approved more amendments than any other
state, ratifying all 12 amendments placed on the
ballot in elections in June, July and November.
This included six amendments of statewide appli-
cation as well as six local amendments placed on
the ballot only in affected localities, but added to
the state constitution upon approval. With the
addition of these 12 amendments, Alabama’s
1901 Constitution now boasts 892 amendments
and comprises more than 388,000 words.

Legislative Proposals
and Constitutional Initiatives

As indicated in Table A, all 105 amendments on
the ballot in 2014 were formally proposed either
by legislatures or via the initiative process. Voters
approved 70 of 97 legislature-proposed amend-
ments for a passage rate of 72.2 percent. This is
comparable to the approval rate for legislature-
proposed amendments in recent years. Voters
placed eight amendments on the ballot via the
constitutional initiative process, which is available
in 18 states. Only two of these citizen-initiated
amendments were approved: an equal-rights
amendment in Oregon and an amendment dedi-
cating additional money to a land acquisition
trust fund in Florida. This passage rate of 25
percent is somewhat below the rate for citizen-
initiated amendments in recent years.
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2010-11, 2012-13 and 2014

Table A: State Constitutional Changes by Method of Initiation:

9 7 6 21
convention . A
commission...

Number of
states involved Total proposals (a) Total adopted (b) Percentage adopted (c)
2010- 2012- 2014 2010- 2012- 2014 2010- 2012- 2014 2010- 2012- 2014
Method of initiation 2011 2013 2011 2013 2011 2013 2011 2013
All methods.....uuunen. 40 38 36 191 153(d) 105 136 (e)(f) 111 72 70.2 70.6 68.6
Legislative proposal... 37 35 35 170 134 97 124 (e)(f) 104 70 71.8 75.4 722
Constitutional
initiative

19(d)

8 12 7 2 571 36.8 25.0

Source: John Dinan and The Council of State Governments.

Key:

(a) Excludes Delaware, where proposals are not submitted to voters.

(b) Includes Delaware.

(c) In calculating the percentages, the amendments adopted in
Delaware (where proposals are not submitted to voters) are excluded
(one amendment was adopted in 2010, one in 2011 and three in 2013).

(d) Excludes two Arkansas amendments that were placed on the
2012 ballot but whose results were not counted pursuant to a court order.

(e) Excludes one Alabama local amendment approved by voters in
November 2010, but not certified pursuant to a court order.

(f) Includes one Oklahoma amendment that was approved by voters
in 2010, but whose enforcement was permanently enjoined by a federal
district court.

Constitutional Conventions and Commissions

Rhode Island voters rejected, by a 55 to 45 percent
margin, an automatically generated proposition
on the November 2014 ballot that would have
established a convention to consider amendments
to the state constitution. Rhode Island is one of
14 states to provide for a periodic convention
referendum, which in the case of Rhode Island ap-
pears on the ballot every 10 years.! In fact, Rhode
Island voters approved a periodic convention
referendum in 1984, which led in 1986 to the last
full-scale convention held in the 50 states.

The 2014 Rhode Island convention referen-
dum attracted a good amount of public attention,
much more than recent automatic convention
referendums in other states. Convention backers
established an organization, Renew RI, and raised
funds and published a number of op-ed pieces in
support of a yes vote on the referendum. A coalition
of convention opponents formed an organization,
Citizens for Responsible Government, which raised
even more funds and enjoyed the backing of
influential public and private-sector unions, along
with civil rights and abortion rights groups, and
succeeded in defeating the measure.?

The Ohio Constitutional Modernization Com-
mission was the only constitutional commission
operating in 2014. Established by the state legis-
lature in 2011, this 32-member commission has
until 2021 to recommend changes to the state
constitution. Recommendations that secure the

4 The Book of the States 2015

support of two-thirds of the commissioners are
forwarded to the legislature, which can submit
them for voter ratification upon a three-fifths
vote in both houses. The commission in 2014
focused on considering alternatives to the current
method of drawing state legislative and congres-
sional district lines, among other topics.

The Alabama Legislature in 2014 considered
several recommendations from a 16-member
Alabama Constitutional Revision Commission,
but the legislature did not place any of these
commission-recommended amendments on the
2014 ballot. The legislature had in 2012 placed on
the ballot several amendments recommended by
the legislature-established commission, which
operated from 2011 to 2013 and was charged with
reviewing and suggesting changes to 11 of the 18
articles of the state constitution. As legislators
were wrapping up their 2014 session, however,
Alabama Supreme Court Chief Justice Roy Moore
and Associate Justice Tom Parker issued advisory
opinions casting doubt on the legitimacy of this
article-by-article approach to constitutional revi-
sion. These opinions brought a temporary halt to
legislators’ consideration of the commission’s
slate of recommendations. Legislators returned
to the task after a brief pause, but the session
concluded before both houses could agree on
approving any of the commission-recommended
amendments for placement on the ballot.



STATE CONSTITUTIONS

2010-11, 2012-2013 and 2014

Table B: Substantive Changes in State Constitutions, Proposed and Adopted,

Total proposed (a) Total adopted (b) Percentage adopted (c)
2010-  2012- 2014 2010- 2012- 2014 2010- 2012- 2014

Subject matter 2011 2013 2011 2013 2011 2013
Proposals of statewide applicability 147 132 (a)(d) 99 108 (b)(f) 94(b) 66 72.1(c) 68.9(c) 66.7
Bill of Rights....... " 22 20 14 17 13 12 71.3 65.0 85.7
Suffrage & elections - 18 5(a) 8 15 3(b) 4 83.3 40.0(c) 50.0
Legislative branch 6 11 5 5 7 3 83.3 63.6 60.0
Executive branch 6 4 5 5(b) 4 3 66.7(c) 100.0 60.0
Judicial branch 7 12(a) 9 S(b)(f) 7(b) 6 57.1(c) 41.7(c) 66.7
Local government ..... 7 3 N 4 2 4 57.1 66.7 80.0
Finance & taxation ... 42 32 25 32 25 19 76.2 78.1 76.0
State & local debt .. 16 5 5 13 4 4 81.3 80.0 80.0
State functions.... . 9 16 8 3 11 1 333 68.8 12.5
A d t & revision 0 0 0 0 0 0 0.0 0.0 0.0
General revision proposals ...... 0 0 0 0 0 0 0.0 0.0 0.0
Miscell. proposal 14 24 15 9 18 10 64.3 75.0 40.0
Local amendments.........ceeevseeeennn 44 21 16 28(e) 17 6 63.6 81.0 100.0

Source: John Dinan and The Council of State Governments.

Key:

(a) Excludes Delaware, where amendments do not require popular
approval.

(b) Includes Delaware.

(c) In calculating the percentages, the amendments adopted in
Delaware (where proposals are not submitted to voters) are excluded
(one amendment was adopted in 2010, one in 2011 and three in 2013).

(d) Excludes two Arkansas amendments placed on the 2012 ballot,
but whose results were not counted pursuant to a court order.

(e) Excludes one Alabama local amendment approved by voters in
November 2010 but not certified pursuant to a court order.

(f) Includes one Oklahoma amendment approved by voters in
2010, but whose enforcement was permanently enjoined by a federal
district court.

Constitutional Changes

Finance-related amendments in 2014 far outpaced
the number of amendments on any other topic, as
is the norm. Excluding miscellaneous amendments,
rights-related amendments were the second most
common type of amendment approved in 2014,
as also has been the norm in recent years. It is
notable that judiciary-related amendments were
the third-largest category of approved amend-
ments. Table B reports the number of proposed
and enacted amendments in these and other
categories.

Rights

Rights-related amendments on the 2014 ballot
attracted substantial attention, as voters consid-
eredseveralamendments adding or strengthening
rights with no counterpart in the text of the U.S.
Constitution.’ Mississippi became the 18th state
to recognize a right to hunt and fish in its consti-
tution, with all but one of these states adopting
their provisions in the past two decades. Vermont
adopted a right to hunt and fish in its inaugural
1777 constitution and remained the only state to
recognize such a right until 1996, when Alabama
voters approved an amendment adding hunting

and fishing rights to their state constitution. In
2014, Alabama voters approved a“Sportspersons’
Bill of Rights” amendment strengthening this
original provision, in part by declaring: “The
people have aright to hunt, fish,and harvest wild-
life, including by the use of traditional methods,
subject to reasonable regulations, to promote
wildlife conservation and management, and to
preserve the future of hunting and fishing.”
Missouri became the second state to guarantee a
right to farm, following passage of a North
Dakota measure in 2012. The narrowly approved
Missouri amendment states, in part, that: “the
right of farmers and ranchers to engage in farm-
ing and ranching practices shall be forever
guaranteed in this state.”

Voters approved several other amendments
protecting rights with no counterpart in the text
of the U.S. Constitution. The Illinois Constitution
is one of more than 30 state constitutions guar-
anteeing crime victims’ rights. In 2014, Illinois
voters approved an amendment expanding the
original list of rights of crime victims in that state
and making it easier for them to assert these
rights in court.
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* * * * Ly *
Table C: State Constitutional Changes by Legislative and Initiative Proposal: 2014
Legislative proposal Constitutional initiative
Number Number Percentage Number Number Percentage
State proposed adopted adopted proposed adopted adopted
12 12 100.0

1 1 100.0

3 3 100.0 1 0 0.0
California .. 2 2 100.0
Colorado.... 2 0 0.0
Connecticu 1 0 0.0
Florida... 1 0 0.0 2 1 50.0
Georgia.. 2 2 100.0

5 3 60.0

1 0 0.0
1llinois.... 2 2 100.0
Kansas 1 1 100.0
Louisiana 14 6 42.9
Maryland 2 2 100.0
Mississippi .. 1 1 100.0
Missouri. 8 5 50.0 1 0 0.0
Montana 1 0 0.0
Nevada... 2 1 50.0
New Jersey 2 2 100.0
New Mexico . 5 4 80.0
New York. 2 2 100.0
North Carolina. 1 1 100.0
North Dakota 5 2 40.0 1 0 0.0
Ohio....... 1 1 100.0
Oklahoma.. 3 3 100.0
Oregon 2 1 50.0 1 1 100.0
Rhode Island. 2 1 50.0
South Carolina., 2 2 100.0
South Dakota 1 1 100.0
Tennessee ... 4 4 100.0
Texas 1 1 100.0
Utah 3 1 333
Virginia... 1 1 100.0
West Virgin 1 1 100.0
Wisconsin ... 1 1 100.0
Wyoming .....ceeeeeeenenen 1 0 0.0
Totals .ceeeereeecnesansnnnes 97 70 72.2 8 2 25.0
Source: John Dinan and The Council of State Governments.

Oregon adopted a citizen-initiated equal rights
amendment barring state or local governments
from denying rights on account of sex. Most states
with equal rights provisions of this sort adopted
them in the 1970s and 1980s, when a federal equal
rights amendment fell just short of being ratified
by the requisite number of states.

Several amendments approved in 2014 deal
with rights guaranteed in both the U.S. Constitution
and state constitutions; their intent is to stipulate
that the state constitution affords greater protec-
tion than is found in the federal constitution.
Following a path taken by several other states in
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the past few years, Alabama voters approved an
amendment declaring the right to bear arms is
“fundamental” and “any restriction on this right
shall be subject to strict scrutiny.” Missouri voters
also strengthened their existing right-to-bear-arms
provision by declaring that the right “shall be
unalienable” and any restriction “shall be subject
to strict scrutiny.” The Missouri amendment also
broadened the right to bear arms to include
“ammunition, and accessories typical to the nor-
mal function of such arms” and eliminated prior
language that qualified this right by saying it did
not apply to the carrying of concealed weapons.



Missouri voters also approved an amendment
making clear that the state guarantee against
unreasonable searches and seizures applies to
“electronic communications and data.”

Voters approved several amendments adjust-
ing the rights of criminal defendants. Prior to this
year, felony defendants in North Carolina could
not waive their right to a jury trial. After voters
approved a 2014 amendment permitting waiver
of a jury trial in noncapital cases, North Carolina
joined the other 49 states in permitting jury trial
waivers. New Jersey voters approved an amend-
ment adjusting the language in a right-to-bail
provision by authorizing judges to deny pretrial
release to defendants in certain situations.

State constitutional amendments can, in some
instances, expand rights beyond federal guaran-
tees. They also can be a vehicle in other instances
for overturning state court decisions that interpret
state constitutional rights more expansively than
federal guarantees.* Voters approved two court-
constraining amendments of this sort in 2014. In
response to prior Missouri Supreme Court rulings
disallowing admission of “propensity” evidence,
Missouri voters approved an amendment autho-
rizing prosecutors to introduce such evidence in
certain cases. The Missouri amendment declares
that notwithstanding other state constitutional
provisions, in cases involving sex crimes against
minors “relevant evidence of prior criminal acts,
whether charged or uncharged, is admissible for
the purpose of corroborating the victim’s testimony
or demonstrating the defendant’s propensity to
commit the crime with which he or she is presently
charged.”

Tennessee voters approved an amendment
responding to a 2000 Tennessee Supreme Court
decision holding that the state constitution pro-
vides more protection for abortion rights than is
guaranteed by the federal constitution and striking
down several abortion restrictions on that ground.
The 2014 Tennessee amendment declares, in part:
“Nothing in this Constitution secures or protects
a right to abortion or requires the funding of an
abortion. The people retain this right through
their elected state representatives and state sena-
tors to enact, amend, or repeal statutes regarding
abortion.”

Rights-related amendments appearing on the
2014 ballot were approved in nearly all cases;
the only two amendments of this sort rejected at
the polls were fetal personhood amendments in
Colorado and North Dakota seeking in various

STATE CONSTITUTIONS

ways to define life as beginning at conception.
Colorado voters rejected personhood amend-
ments on two prior occasions, in 2008 and 2010, as
did Mississippi voters in 2011.The 2014 Colorado
amendment differed from prior amendments in
that it focused narrowly on defining the terms
“person” and “child” in the Colorado Criminal
Code and Wrongful Death Act toinclude “unborn
human beings.” The failed North Dakota amend-
ment in 2014 was similar to the earlier and more
broadly applicable personhood amendments in
declaring, “The inalienable right to life of every
human being at any stage of development must
be recognized and protected.”

Looking ahead to 2015, Mississippi voters will
consider competing education-related amend-
ments. One proposed amendment, which reached
the ballot through the initiative process, would
amend the current education clause by guar-
anteeing a “fundamental right to educational
opportunity” to be enforced by the state’s chan-
cery courts. However, Mississippi’s constitutional
initiative process is unusual in that the legislature
has an opportunity to craft and submit to voters
an alternative amendment alongside the citizen-
initiated amendment. For the first time since
adoption of the initiative process in Mississippi in
1992 the legislature took advantage of this oppor-
tunity, by crafting an amendment that makes only
modest changes to the current education clause
and lacks the fundamental-right or judicial-
enforcement language. Voters in 2015 will have a
chance to indicate whether they support making
any change to the current education clause, and,
if so, which amendment they prefer.

Institutions

Voters in 2014 considered a number of amend-
ments altering governing or electoral institutions,
with the judicial branch attracting the most
attention. Heading the list of judiciary-related
amendments is a notable change in the way
Tennessee Supreme Court and intermediate
appellate court judges are chosen. Although the
relevant provision of the Tennessee Constitution
had for many years directed that supreme court
judges “shall be elected by the qualified voters
of the state,” this is not how judges actually were
selected in recent decades. Rather, Tennessee
operated under a merit selection plan. In case
of a vacancy, a judicial nominating commission
forwarded a list of potential nominees to the
governor, who made the appointment. Judges
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then stood periodically for retention elections.
The amendment approved by Tennessee voters
in 2014 eliminates the longstanding language pro-
viding for elected judges; it also eliminates the
nominating commission and provides that the
governor, with the consent of the legislature, shall
make the initial appointment of appellate judges.
Notably, the legislature is understood to have
given its consent if it fails to reject a gubernato-
rial nominee within 60 days. Several other states,
including Kansas, continue to debate amend-
ments eliminating their current merit selection
commissions and moving toward some version of
the federal judicial-selection plan.

One other notable change in judicial selection
procedures approved by voters in 2014, aside
from a technical change in New Mexico in the fil-
ing deadline for incumbent judges, was a Hawaii
amendment requiring the merit commission to
make public the names of all judicial nominees
it forwards to the governor pursuant to the merit
selection process in that state. Florida voters
rejected an amendment permitting the gover-
nor to prospectively fill judicial vacancies. This
would have been particularly important when
judgeships become vacant on the same day as a
gubernatorial inauguration, as will occur in 2019
when three current judges will have to step down
by virtue of approaching the judicial retirement
age. The failed Florida amendment would have
permitted the outgoing, rather than incoming,
governor to make judicial appointments in these
situations.

Voters considered,and in some cases approved,
other judiciary-related amendments. Efforts to
raise or eliminate the judicial retirement age
invariably have been rejected in recent years, and
voters in 2014 defeated two more such amend-
ments. Hawaii voters once again defeated an
amendment to raise the retirement age, in this
case from 70 to 80. Louisiana voters were unwill-
ing to approve an amendment seeking to eliminate
the judicial retirement age altogether. In Nevada,
voters finally approved an amendment creating
an intermediate appellate court, after defeating
similar amendments on four prior occasions dating
to the 1970s, most recently in 2010. Alabama voters
approved an “American and Alabama Laws for
Alabama Courts Amendment” prohibiting courts
from applying foreign law when doing so would
violate the public policy of the state or rights
guaranteed by federal and state constitutions.
Although the amendment is motivated by some
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of the same concerns that in 2010 led to Okla-
homa’s adoption of an anti-Sharia amendment—
whose enforcement has been permanently enjoined
by a federal court—the Alabama amendment does
not make explicit mention of Sharia law.

Arkansas voters approved the most important
legislature-related amendment in 2014, when they
relaxed the current legislative term limits rules by
allowing legislators to serve up to 16 years in the
house or senate. This amendment also included
provisions limiting lobbying, restricting certain
campaign contributions and creating an indepen-
dent commission to set elected officials’ salaries;
it was seen as securing popular ratification largely
on the strength of these other provisions. Prior to
adoption of this amendment, legislators could
serve a maximum of six years in the house and
eight years in the senate. Arkansas becomes the
second state to relax its legislative term limits in
recent years, following California voters’ approval
of a similar amendment in 2012.

Meanwhile, [llinois supporters of a measure to
institute legislative term limits secured enough
signatures to qualify an amendment for the
November 2014 ballot via the initiative process.
But Cook County Circuit Court Judge Mary Mikva
ruled in June 2014 that this amendment could not
appear on the ballot because it did not deal with
structural or procedural aspects of the legislative
branch, as required of initiated amendments in
Illinois. Several decades ago, a court held another
proposed term limits amendment invalid on the
grounds that it dealt with eligibility and qualifica-
tions of legislators rather than with structural or
procedural aspects of the legislature. Supporters
of the proposed 2014 amendment sought to over-
come these concerns by packaging the term limits
provision with changes in the number of legisla-
tors and the percentage of legislators needed to
override a gubernatorial veto. But this argument
proved unsuccessful in court and the amendment
was kept off the 2014 ballot, along with another
amendment that would have created an indepen-
dent redistricting commission. Mikva concluded
this other redistricting amendment also extended
beyond structural and procedural aspects of the
legislature, at least in the form it was drafted.

In other legislature-related amendments,
Arkansas voters approved a measure stipulating
that rules promulgated by state administrative
agencies cannot take effect until they are reviewed
and approved by a legislative committee. At the
same time, Idaho voters narrowly rejected an



amendment empowering the legislature to reject,
in whole or in part, rules promulgated by state
executive agencies. New York voters approved an
amendment permitting legislators to file bills
electronically.

Missouri voters approved a complex amend-
ment limiting the governor’s budget power. At a
time when the Republican-controlled state house
and senate were at odds with Democratic Gov.
Jay Nixon regarding the budget, the legislature
proposed, and voters approved, an amendment
barring the governor from reducing appropria-
tions items passed by the legislature without the
consent of the legislature, along with various other
restrictions on the governor’s budget power. Other
executive branch-related amendments approved
in 2014 included a South Carolina amendment
providing that the state adjutant general will now
be a gubernatorial appointee rather than a popu-
larly elected official and a Utah amendment
clarifying that someone appointed to fill a vacancy
in the lieutenant governor position should serve
until the next gubernatorial election.

Voters approved several amendments regard-
ing electoral institutions, including a New York
amendment establishing a bipartisan commission
responsible for drawing state legislative and con-
gressional districtlines. Constitutional amendments
have been a vehicle on several recent occasions for
creating independent citizen redistricting commis-
sions, as in California, or establishing guidelines
to restrain the legislature in the line-drawing
process, as in Florida. The New York redistricting
commission differs from several other redistricting
commissions in that the majority and minority
leadership of the senate and assembly appoint its
members and the legislature can reject and modify
any maps drawn up by the commission.

Looking ahead to 2015, Ohio voters will con-
sideralegislature-referredamendment that would
alter the current rules for drawing state legisla-
tive districts but would not apply to congressional
districts. Among other changes, the proposed
amendment would increase from five to seven the
number of members on the current redistricting
commission and ensure that the minority party
appoints two members. Commission-drawn maps
would have to secure the approval of at least two
members of the minority party, or they would
only remain in effect for four years, rather than
the standard 10 years.

Other elections-related amendments on the
2014 ballot included a pair of defeated amend-

STATE CONSTITUTIONS

ments in Connecticut and Missouri that sought to
authorize an early voting period. Illinois voters
approved an amendment barring the denial of
the right to vote; the amendment was seen as
motivated by opposition to voter identification
requirements. Arkansas and North Dakota voters
approved amendments changing the procedures
for qualifying citizen-initiated measures, generally
by making the process more difficult.

Policy

Finance amendments figured prominently on the
2014 ballot and were, in most cases, approved.
Voters approved all three tax-limitation amend-
ments on the ballot. Tennessee voters approved
an amendment barring any tax on earned individ-
ual income and thereby reinforcing the current
statutory policy against taxing such income.
Dividend and interest income remain the only
type of income subject to taxation. Georgia vot-
ers approved an amendment prohibiting any
increase in the maximum individual tax rate
beyond the rate as it stands in January 2015.
North Dakota became the latest state to adopt
an amendment barring real estate transfer taxes.

Two of the six taxation-related measures de-
feated in 2014 sought to increase taxes. Missouri
voters easily rejected an amendment temporarily
increasing the sales tax by three-quarters of one
percent and dedicating the revenue to transporta-
tion projects. Nevada voters narrowly defeated an
amendment eliminating a longstanding 5 percent
cap on taxes for mines, mining claims and mineral
extraction.

A significant amount of recent finance amend-
ment activity has dealt with creating and regulating
budget stabilization funds and trust funds,and 2014
was no exception. Voters in California approved an
amendment changing the rules regarding funds
that are required to be deposited into an existing
budget stabilization (rainy day) fund and the way
the fund can be used. This complex amendment
also created another rainy day fund dedicated for
public schools. Texas voters approved an amend-
ment allowing certain revenue that previously
had been deposited in a rainy day fund to be
deposited instead into a state highway fund to
pay for transportation projects.

Voters in several states approved amendments
establishing new funds or in some cases elevating
funds that rested on a statutory footing to consti-
tutional status. Voters in Maryland and Wisconsin
approved similarly framed amendments elevat-
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ing existing transportation funds to constitutional
status, stipulating that certain transportation-
related taxes and fees should be placed in the
fund and limiting its use for any other purposes.
Louisiana voters approved an amendment creating
an Artificial Reef Development Fund. In Florida,
voters approved an amendment providing another
source of funding—a portion of the proceeds from
adocument tax—for an existing Land Acquisition
Trust Fund. Voters in other states approved amend-
ments providing a dedicated stream of funding for
particular programs or projects, as in New Jersey,
where a portion of corporate tax revenue will be
devoted to preserving open space, farmland and
historic sites during the next three decades.

Amendments authorizing or limiting games of
chance appeared on a number of state ballots in
2014,as has generally been the case inrecent years.
In some states—such as Kansas, South Carolina
and Tennessee —voters approved amendments
allowing certain nonprofit groups to hold raf-
fles, or in some cases lotteries, thereby making
exceptions to existing constitutional restrictions
on gambling. In Colorado voters rejected an
amendment allowing additional forms of limited
gaming at certain horse racetracks and depositing
the additional tax revenue into a K-12 education
fund. Rhode Island voters defeated an amend-
ment that would have allowed additional forms
of casino gaming at the Newport Grand facility;
in the same election, voters approved an amend-
ment requiring any future changes in the location
of this gaming facility to be approved by voters in
the state and in the affected locality.

A “Rejection of Unconstitutional Federal Ac-
tions” amendment approved by Arizona voters
attracted national attention, both in the lead-up
to the November election and after the measure’s
narrow passage. This legislature-referred amend-
ment prohibits state or local governments from
“using any personnel or financial resources to
enforce, administer or cooperate with” a federal
action or program in the event of the passage of
a state legislative statute or initiative measure to
this effect.

Several other amendments placed on the ballot
via the initiative process attracted national atten-
tion but were in each case defeated. An amend-
ment allowing use of marijuana for medical
purposes attracted the support of 57 percent of
Florida voters; but the Florida Constitution has
since 2006 required amendments to be approved
by at least 60 percent of voters. Missouri voters
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overwhelmingly rejected an amendment to estab-
lish a teacher evaluation system where promotion
and salary increases would be determined, in part,
by student performance. Arkansas voters rejected
by a solid margin an amendment that would have
allowed the sale of alcohol in all counties and
thereby overturned the local-option system.

Conclusion

One might choose to emphasize the way 2014
amendment activity departed from recent prac-
tice by noting that amendment proposals and
approvals were lower than in any other even-year
election this century. But one might just as easily
point to the degree of continuity in that the num-
ber of states considering amendments in 2014 was
on par with recent even-numbered years. Other
examples of continuity with recent amendment
activity include passage of rights-related mea-
sures guaranteeing more state protection for
certain rights than at the federal level; continued
tweaking of institutional arrangements regarding
judicial selection, legislative term limits and
redistricting processes; and the usual slate of
policy amendments limiting taxes, creating trust
funds, and expanding, and occasionally limiting,
gambling.

Notes
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STATE CONSTITUTIONS

Table 1.1
GENERAL INFORMATION ON STATE CONSTITUTIONS
(As of January 1, 2015)
Number of amendments
Effective date Submitted
State or other Number of of present  Estimated length (b) to
Jurisdiction constitutions* Dates of adoption constitution (number of words)**  voters  Adopted
Alabama... 6 1819, 1861, 1865, 1868, 1875, 1901 Nov. 28,1901 388,882 (a) 1,221 892 (c)
Alaska... 1 1956 Jan. 3,1959 13,479 42 29
Arizona., 1 1911 Feb. 14,1912 47,306 275 152
Arkansas... 5 1836, 1861, 1864, 1868, 1874 Oct. 30, 1874 59,120 202 102 (d)
California 2 1849, 1879 July 4,1879 67,048 896 529
Colorado... 1 1876 Aug. 1,1876 66,140 342 158
Connecticut. 2 1818 (f), 1965 Dec. 30,1965 16,401 32 30
Delaware .. 4 1776,1792, 1831, 1897 June 10, 1897 25,445 (e) 145
Florida.. 6 1839, 1861, 1865, 1868, 1886, 1968 Jan. 7, 1969 56,705 168 122
GeOorgiacmerseseseeees 10 1777,1789,1798, 1861, 1865, 1868, July 1, 1983 41,684 M (g) 75(g)
1877,1945,1976,1982

1(h) 1950 Aug. 21,1959 21,498 138 113

1 1889 July 3, 1890 24,626 213 125

4 1818, 1848, 1870, 1970 July 1,1971 16,401 21 14
Indiana.. 2 1816, 1851 Nov. 1, 1851 11,476 79 47
Towa.. 2 1846, 1857 Sept. 3, 1857 11,089 59 54 (i)
Kansas .. 1 1859 Jan. 29,1861 14,097 127 97 (i)
Kentucky . 4 1792, 1799, 1850, 1891 Sept. 28,1891 27,234 76 42
Louisiana.. 11 1812, 1845,1852, 1861, 1864, 1868, Jan. 1,1975 69,876 262 182

1879, 1898, 1913, 1921, 1974

Maine.... 1 1819 March 15,1820 16,313 205 172 (j)
Maryland . 4 1776,1851, 1864, 1867 Oct. 5,1867 43,198 266 230 (k)
Massachusetts 1 1780 Oct. 25,1780 45,283 (1) 148 120
Michigan 4 1835, 1850, 1908, 1963 Jan. 1,1964 31,164 73 30
Minnesota. 1 1857 May 11, 1858 11,734 217 120
Mississippi 4 1817, 1832, 1869, 1890 Nov. 1, 1890 26,229 162 126
Missouri.... 4 1820, 1865, 1875, 1945 March 30, 1945 69,394 186 120

2 1889, 1972 July 1,1973 12,790 57 31

2 1866, 1875 Oct. 12,1875 34,934 354 (m) 230 (m)

1 1864 Oct. 31, 1864 37,418 235 138
New Hampshire . 2 1776,1784 June 2, 1784 13,060 289 (n) 145
New Jersey 3 1776, 1844,1947 Jan. 1, 1948 26,360 85 70
New Mexico 1 1911 Jan. 6, 1912 33,198 303 (y) 169 (x)
New York.. 4 1777, 1822, 1846, 1894 Jan. 1, 1895 44,397 303 227
North Carolina 3 1776, 1868, 1970 July 1, 1971 17,177 39 32
North Dakota. 1 1889 Nov. 2, 1889 18,746 277 156 (o)

i 2 1802, 1851 Sept. 1,1851 53,239 288 173

1 1907 Nov. 16, 1907 81,666 363 (p) 196 (p)
Oregon.., 1 1857 Feb. 14,1859 49,016 498 (q) 255(q)
Pennsylvania 5 1776,1790, 1838, 1873, 1968 (r) 1968 (1) 26,078 36(r)  30(r)
Rhode Island 2 1842 (f), 1986 (s) Dec. 4,1986 11,407 16 (s) 13 (s)
South Carolina 7 1776,1778,1790, 1861, 1865, 1868,1895  Jan.1,1896 27,421 689 (t) 500 (t)
South Dakota.. 1 1889 Nov. 2, 1889 27,774 234 118
Tennessee 3 1796, 1835, 1870 Feb. 23,1870 13,960 66 43
Texas.. 5 (w) 1845,1861, 1866, 1869, 1876 Feb. 15,1876 86,936 662 (v) 484
Utah.. 1 1895 Jan. 4, 1896 17,849 172 118
Vermont 3 1777,1786,1793 July 9,1793 8,565 212 54
Virginia..... 6 1776, 1830, 1851, 1869, 1902, 1970 July 1,1971 21,899 56 49
Washington.. 1 1889 Nov. 11, 1889 32,578 180 106
West Virgini 2 1863, 1872 April 9,1872 33,324 123 72
Wisconsin 1 1848 May 29, 1848 15,102 195 146 (i)
Wyoming .. 1 1889 July 10, 1890 26,349 129 100
American Samoa.......... 2 1960, 1967 July 1, 1967 6,000 15 (y) 7(y)
No. Mariana Islands .. 1 1977 Jan.9,1978 13,700 60 (y)  56(w)(y)
Puerto Rico.. 1 1952 July 25,1952 9,400 8(y) 6 (y)

See footnotes at end of table.
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STATE CONSTITUTIONS

GENERAL INFORMATION ON STATE CONSTITUTIONS —

(As of January 1, 2015)

Continved

Source: John Dinan and The Council of State Governments, with research
assistance from Wake Forest students Bradley Harper and Alec Papovich.

*The constitutions referred to in this table include those Civil War
documents customarily listed by the individual states.

**In calculating word counts, supplemental information regarding dates
of adoption and other material not formally a part of the constitution are
generally excluded. In some cases, word counts are taken from the total
as of January 2011.

Key:

(a) The Alabama constitution includes numerous local amendments
that apply to only one county. An estimated 70 percent of all amendments
are local. A 1982 amendment provides that after proposal by the legislature
to which special procedures apply, only a local vote (with exceptions) is
necessary to add them to the constitution.

(b) Computer word count.

(c) The total number of Alabama amendments includes one that is
commonly overlooked.

(d) Eight of the approved amendments have been superseded and are
not printed in the current edition of the constitution. The total adopted
does not include five amendments proposed and adopted since statehood.

(e) Proposed amendments are not submitted to the voters in Delaware.

(f) Colonial charters with some alterations served as the first constitu-
tions in Connecticut (1638, 1662) and in Rhode Island (1663).

(g) The Georgia constitution requires amendments to be of “general
and uniform application throughout the state,” thus eliminating local
amendments that accounted for most of the amendments before 1982.

(h) As a kingdom and republic, Hawaii had five constitutions.

(i) The figure includes amendments approved by the voters and later
nullified by the state supreme court in Iowa (three), Kansas (one), Nevada
(six) and Wisconsin (two).

(j) The figure does not include one amendment approved by the voters
in 1967 that is inoperative until implemented by legislation.

(k) Two sets of identical amendments were on the ballot and adopted
in the 1992 Maryland election. The four amendments are counted as two
in the table.
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(1) The printed constitution includes many provisions that have been
annulled.

(m) The 1998 and 2000 Nebraska ballots allowed the voters to vote
separately on “parts” of propositions. In 1998, 10 of 18 separate proposi-
tions were adopted; in 2000, 6 of 9.

(n) The constitution of 1784 was extensively revised in 1792. Figure shows
proposals and adoptions since the constitution was adopted in 1784.

(o) The figures do not include submission and approval of the constitu-
tion of 1889 itself and of Article XX; these are constitutional questions
included in some counts of constitutional amendments and would add
two to the figure in each column.

(p) The figures include six amendments submitted to and approved
by the voters which were, by decisions of the Oklahoma or federal courts,
rendered inoperative or ruled invalid, unconstitutional, or illegally
submitted.

(q) One Oregon amendment on the 2000 ballot was not counted as
approved because canvassing was enjoined by the courts.

(r) Certain sections of the constitution were revised by the limited con-
vention of 1967-68. Amendments proposed and adopted are since 1968.

(s) Following approval of the eight amendments and a “rewrite” of
the Rhode Island Constitution in 1986, the constitution has been called
the 1986 Constitution.

(t) In 1981 approximately two-thirds of the proposed and four-fifths of
the adopted amendments were local. Since then the amendments have
been statewide propositions.

(u) The Constitution of the Republic of Texas preceded five state
constitutions.

(v) The number of proposed amendments to the Texas Constitution
excludes three proposed by the legislature but not placed on the ballot.

(w) The total excludes one amendment ruled void by a federal district
court.

(x) The total excludes one amendment approved by voters in November
2008 but later declared invalid on single subject grounds by the state
supreme court.

(y) These totals for territorial constitutions are in some cases taken
from 2011 data.



STATE CONSTITUTIONS

Table 1.2
CONSTITUTIONAL AMENDMENT PROCEDURE: BY THE LEGISLATURE
Constitutional Provisions

Legislative vote Limitation on the number
State or other required for Consideration by Vote required of amendments
Jurisdiction proposal (a) two sessions required for ratification submitted at one election
Alabama 3/5 No Majority vote on amendment None
Alaska..... 2/3 No Majority vote on amendment None
Arizona... Majority No Majority vote on amendment None
Arkansas. Majority No Majority vote on amendment 3
California . 2/3 No Majority vote on amendment None
Colorado....eceeenesenns 2/3 No Majority vote on amendment None (b)
Connecticut (c) (c) Majority vote on amendment None
Delaware 2/3 Yes Not required No referendum
Florida... 3/5 No 3/5 vote on amendment (d) None
GeOrgia..nnnesnenessenene 2/3 No Majority vote on amendment None
(e) (e) (f) None
2/3 No Majority vote on amendment None
3/5 No (2) 3 articles
Majority Yes Majority vote on amendment None
Majority Yes Majority vote on amendment None
2/3 No Majority vote on amendment 5
3/5 No Majority vote on amendment 4
2/3 No Majority vote on amendment (h) None
2/3 (i) No Majority vote on amendment None
3/5 No Majority vote on amendment (h) None
Majority (j) Yes Majority vote on amendment None
2/3 No Majority vote on amendment None
Minnesota. Majority No Majority vote in election None
Mississippi 2/3 (k) No Majority vote on amendment None
Missouri.. Majority No Majority vote on amendment None
Montana 2/3 (i) No Majority vote on amendment None
Nebraska 3/5 (w) No Majority vote on amendment (f) None
Nevada... Majority Yes Majority vote on amendment None
New Hampshire . 3/5 No 2/3 vote on amendment None
New Jersey (1) (1) Majority vote on amendment None (m)
New Mexico Majority (n) No Majority vote on amendment (n) None
Majority Yes Majority vote on amendment None
3/5 No Majority vote on amendment None
Majority No Majority vote on amendment None
3/5 No Majority vote on amendment None
Oklahoma.. Majority (w) No Majority vote on amendment None
Oregon... o No Majority vote on amendment (x) None
Pennsylvania Majority (p) Yes (p) Majority vote on amendment None
Rhode Island. Majority No Majority vote on amendment None
South Carolina 2/3 (q) Yes (q) Majority vote on amendment None
South Dakota Majority No Majority vote on amendment None
Tennessee. (r) Yes (1) Majority vote in election (s) None
2/3 No Majority vote on amendment None
2/3 No Majority vote on amendment None
(1) Yes Majority vote on amendment None
Majority Yes Majority vote on amendment None
‘Washington. 2/3 No Majority vote on amendment None
West Virginia 2/3 No Majority vote on amendment None
Wisconsin .. Majority Yes Majority vote on amendment None
Wyoming .. 2/3 No Majority vote in election None
American Samoa .. 2/3 No Majority vote on amendment (u) None
No. Mariana Island: 3/4 No Majority vote on amendment None
Puerto Rico 2/3 (v) No Majority vote on amendment 3

See footnotes at end of table.
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STATE CONSTITUTIONS

CONSTITUTIONAL AMENDMENT PROCEDURE: BY THE LEGISLATURE — Continued

Constitutional Provisions

Source: John Dinan and The Council of State Governments, Feb. 2015.

Key:

(a) In all states not otherwise noted, the figure shown in the column
refers to the proportion of elected members in each house required for
approval of proposed constitutional amendments.

(b) Legislature may not propose amendments to more than six articles
of the constitution in the same legislative session.

(c) Three-fourths vote in each house at one session, or majority vote in
each house in two sessions between which an election has intervened.

(d) Three-fifths vote on amendment, except amendment for “new state
tax or fee” not in effect on Nov. 7, 1994 requires two-thirds of voters in
the election.

(e) Two-thirds vote in each house at one session, or majority vote in
each house in two sessions.

(f) In Hawaii, the majority vote on amendment must be at least 50
percent of the total votes cast at the election; or, at a special election, a
majority of the votes tallied which must be at least 30 percent of the total
number of registered voters. In Nebraska the majority vote on amendment
must be at least 35 percent of the total votes cast at the election.

(g) Majority voting in election or three-fifths voting on amendment.

(h) In Louisiana, if five or fewer political subdivisions of the state
are affected, majority in state as a whole and also in each of affected
subdivisions is required. In Maryland, if an amendent affects only the
City of Baltimore or only one county, majority in state as a whole and
also in affected subdivision is required.

(i) Two-thirds of both houses.

(j) Majority of members elected sitting in joint session.

(k) The two-thirds must include not less than a majority elected to
each house.

(1) Three-fifths of all members of each house at one session, or majority
of all members of each house for two successive sessions.
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(m) If a proposed amendment is not approved at the election when
submitted, neither the same amendment nor one which would make
substantially the same change for the constitution may be again submitted
to the people before the third general election thereafter.

(n) Amendments concerning certain elective franchise and education
matters require three-fourths vote of members elected and approval by
three-fourths of electors voting in state and two-thirds of those voting
in each county.

(0) Majority vote to amend constitution, two-thirds to revise (“revise
includes all or a part of the constitution).

(p) Emergency amendments may be passed by two-thirds vote of each
house, followed by ratification by majority vote of electors in election
held at least one month after legislative approval.

(q) Two-thirds of members of each house, first passage; majority of
members of each house after popular ratification.

(r) Majority of members elected to both houses, first passage; two-
thirds of members elected to both houses, second passage.

(s) Majority of all citizens voting for governor.

(t) Two-thirds vote senate, majority vote house, first passage; majority
both houses, second passage. As of 1974, amendments may be submitted
only every four years.

(u) Within 30 days after voter approval, governor must submit amend-
ment(s) to U.S. Secretary of the Interior for approval.

(v) If approved by two-thirds of members of each house,amendment(s)
submitted to voters at special referendum; if approved by not less than
three-fourths of total members of each house, referendum may be held
at next general election.

(w) The legislature may, by a four-fifths vote in Nebraska or a two-
thirds vote in Oklahoma, call a special election for voters to consider
amendments.

(x) There is an exception for an amendment containing a supermajority
voting requirement, which must be ratified by an equal supermajority.

»



Table 1.3

CONSTITUTIONAL AMENDMENT PROCEDURE: BY INITIATIVE
Constitutional Provisions

STATE CONSTITUTIONS

State or other
Jurisdiction

Number of signatures required
on initiative petition

Distribution of signatures

Referendum vote

ATIZONA vrrerrrreersrrereenen

Arkansas.....o.cecvecerenen

California ....ceeeeseerenenns

Colorado.....ceeeeeerereenen

Florida ..eneieeeseseienenns

TINOiS (2)eeceesecsecsessesaens

Massachusetts (b) ........

Michigan.....ceeveeesenne

Mississippi (€) ceoevererenene

MiSSOUNi.eeerererrererarerenns

Montana ......coeeeeeiaenens

Nebraska .ooeeevevereerenens

North Dakota........cu....

0] 17 JOUTR—

Oklahoma.......ccceeverenenen

Oregon. . necesssasenenns

South Dakota

No. Mariana Islands ....

15% of total votes cast for all candidates
for governor at last election.

10% of voters for governor at last election.

8% of total voters for all candidates for
governor at last election.

5% of total legal votes for all candidates

for secretary of state at last general election.
8% of total votes cast in the state in the last
election for presidential electors.

8% of total votes cast for candidates for
governor at last election.

3% of total votes cast for governor at
preceding biennial state election
(not less than 25,000 qualified voters).

10% of total voters for all candidates at last
gubernatorial election.

12% of total votes for all candidates for
governor in last election.

8% of legal voters for all candidates for
governor at last election.

10% of qualified electors, the number of
qualified voters to be determined by num-
ber of votes cast for governor in preceding
election in each county and in the state.

10% of registered voters.

10% of voters who voted in entire state in
last general election.

4% of population of the state.

10% of total number of electors who voted
for governor in last election.

15% of legal voters for state office receiving
highest number of voters at last general state
clection.

8% of total votes for all candidates for
governor at last election at which governor
was elected for four-year term.

10% of total votes for governor in last
election.

50% of qualified voters of commonwealth.

None specified.

Must include 5% of voters for
governor in each of 15 counties.

None specified.

None specified.

8% of total votes cast in each of
1/2 of the congressional districts.

None specified.

No more than 1/4 from any
one county.

None specified.

No more than 20% from any
one congressional district.

The 8% must be in each of 2/3
of the congressional districts in
the state.

The 10% to include at least 10%
of qualified voters in 1/2 of the
counties.

The 10% must include 5% in
each of 2/5 of the counties.

None in effect after a U.S. District

Court ruling in 2004 invalidated
the requirement.

None specified.

At least 5% of qualified electors
in each of 1/2 of counties in the
state.

None specified.

None specified.

None specified.

In addition, 25% of qualified
voters in each senatorial district.

Majority vote on amendment.

Majority vote on amendment.

Majority vote on amendment.

Majority vote on amendment.

Three-fifths vote on amendment
except amendment for “new
state tax or fee” not in effect
Nov. 7,1994 requires 2/3 of
voters voting in election.

Majority voting in election or
3/5 voting on amendment.
Majority vote on amendment
which must be 30% of total
ballots cast at election.

Majority vote on amendment.

Majority vote on amendment
and not less than 40% of total
vote cast at election.

Majority vote on amendment.

Majority vote on amendment.

Majority vote on amendment
which must be at least 35%
of total vote at the election.

Majority vote on amendment
in two consecutive general
elections.

Majority vote on amendment.

Majority vote on amendment.

Majority vote on amendment.

Majority vote on amendment
except for supermajority equal
to supermajority voting require-
ment contained in proposed
amendment.

Majority vote on amendment.

Majority vote on amendment
if legislature approved it by
majority vote; if not, at least
2/3 vote in each of two sena-
torial districts in addition to
a majority vote.

Source: John Dinan and The Council of State Governments, Feb. 2015.

Key:

(a) Initiatives can only be used to amend substantive or procedural
aspects of Article IV, the Legislature Article, and cannot be used to amend

any other articles.

(b) Before being submitted to the electorate for ratification, initiative
measures must be approved at two sessions of a successively elected

legislature by not less than one-fourth of all members elected, sitting
in joint session.

(c) Before being submitted to the electorate, initiated measures are
sent to the legislature, which has the option of submitting an amended
or alternative measure alongside the original measure.
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STATE CONSTITUTIONS

Table 1.4

PROCEDURES FOR CALLING CONSTITUTIONAL CONVENTIONS

Constitutional Provisions

Legislative Periodic Popular vote
Provision vote for submission of required for
for calling a submission of Popular vote convention ratification of
State or other Provision for convention convention to authorize question convention
Jurisdiction convention by initiative question (a) convention required (b) proposals
Alabama Yes No Majority ME No Not specified
Alaska. Yes No No provision (c)(d)  (c) 10 years; 2012 (c) Not specified (c)
Yes No Majority (e) No MP
No No No
Yes No 2/3 MP No MP

Colorado... Yes No 2/3 MP No ME

Connecticu Yes No 2/3 MP 20 years; 2008 (f) MP

Delaware Yes No 2/3 MP No No provision

Florida... Yes Yes (m) (2) MP No 3/5 voting on
proposal

Yes No (d) No No MP

Yes No Not specified MP 9 years; 2008 MP (h)

Yes No 2/3 MP No Not specified
Yes No 3/5 (i) 20 years; 2008 MP

No No No

Yes No Majority MP 10 years; 2010 MP

Kansas ... Yes No 2/3 MP No MP

Kentucky Yes No Majority (j) MP (k) No No provision

Louisiana Yes No (d) No No MP

Maine.. Yes No (d) No No No provision

Yes No Majority ME 20 years; 2010 MP
No No No
Yes No Majority MP 16 years; 2010 MP

Minnesota. Yes No 2/3 ME No 3/5 voting on
proposal

Mississippi No No No

Missouri.. Yes No Majority MP 20 years; 2002 Not specified (1)

Montana Yes Yes (m) 2/3 MP 20 years; 2010 MP

Nebraska Yes No 3/5 MP (o) No MP

Nevada... Yes No 2/3 ME No No provision

New Hampshir Yes No Majority MP 10 years; 2012 2/3 voting on
proposal

New Jersey No No No

New Mexico . Yes No 2/3 MP No Not specified

Yes No Majority MP 20 years; 1997 MP
Yes No 2/3 MP No MP
No Yes (m) No

Yes No 2/3 MP 20 years; 2012 MP
Yes No Majority (e) 20 years; 1970 MP

Oregon... Yes No Majority (e) No No provision

Pennsylvania No No No

Rhode Island Yes No Majority MP 10 years; 2014 MP

South Carolina Yes No (d) ME No No provision

South Dakota Yes Yes (m) (d) No No (p)

Tennessee Yes (q) No Majority MP No MP

No No No

Yes No 2/3 ME No ME

No No No

Yes No (d) No No MP

Yes No 2/3 ME No Not specified
Yes No Majority MP No Not specified

Wisconsin Yes No Majority MP No No provision

Wyoming .. Yes No 2/3 ME No Not specified

American Samoa.......... Yes No (r) No No ME (s)

No. Mariana Islands ... Yes Yes (t) Majority 2/3 10 years MP and at least
2/3 in each of 2
senatorial districts

Puerto Rico.veveeerennes Yes No 2/3 MP No MP

See footnotes at end of table.
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STATE CONSTITUTIONS

PROCEDURES FOR CALLING CONSTITUTIONAL CONVENTIONS — Continued

Constitutional Provisions

Source: John Dinan and The Council of State Governments, Feb. 2015.

Key:

MP — Majority voting on the proposal.

ME — Majority voting in the election.

(a) In all states not otherwise noted, the entries in this column refer
to the proportion of members elected to each house required to submit
to the electorate the question of calling a constitutional convention.

(b) The number listed is the interval between required submissions
on the question of calling a constitutional convention; where given, the
date is that of the most recent submission of the mandatory convention
referendum.

(c) Unless provided otherwise by law, convention calls are to conform
as nearly as possible to the act calling the 1955 convention, which provided
for a legislative vote of a majority of members elected to each house and
ratification by a majority vote on the proposals. The legislature may call
a constitutional convention at any time.

(d) In these states, the legislature may call a convention without submit-
ting the question to the people. The legislative vote required is two-thirds
of the members elected to each house in Georgia, Louisiana, South
Carolina and Virginia; two-thirds concurrent vote of both branches in
Maine; three-fourths of all members of each house in South Dakota; and
not specified in Alaska, but bills require majority vote of membership
in each house.

(e) The law calling a convention must be approved by the people.

(f) The legislature shall submit the question 20 years after the last
convention, or 20 years after the last vote on the question of calling a
convention, whichever date is last.

(g) The power to call a convention is reserved to the people by petition.

(h) The majority must be 50 percent of the total votes cast at a general
election or at a special election, a majority of the votes tallied which must
be at least 30 percent of the total number of registered voters.

(i) Majority voting in the election, or three-fifths voting on the question.

(j) Must be approved during two legislative sessions.

(k) Majority must equal one-fourth of qualified voters at last general
election.

(1) Majority of those voting on the proposal is assumed. Vote must take
place at a special election held no less than 60 days and no more than 6
months after convention.

(m) In Montana, North Dakota and South Dakota, conventions can be
called by initiative petition in the same manner as provided for initiated
amendments (see Table 1.3), and with approval by a majority of voters.
In Florida, conventions can be called by filing an initiative petition with
signatures equal to 15 percent of the votes cast in the preceding presi-
dential election and also equal to 15 percent of signatures in half of the
congressional districts in the state and then obtaining a majority of the
voters at the ensuing election.

(n) Two-thirds of all members of the legislature.

(0) Majority must be 35 percent of total votes cast at the election.

(p) Convention proposals are submitted to the electorate at a special
election in a manner to be determined by the convention. Ratification
by a majority of votes cast.

(q) Conventions may not be held more often than once in six years.

(r) Five years after effective date of constitutions, governor shall call
a constitutional convention to consider changes proposed by a constitu-
tional committee appointed by the governor. Delegates to the convention
are to be elected by their county councils. A convention was held in 1972.

(s) If proposed amendments are approved by the voters, they must be
submitted to the U.S. Secretary of the Interior for approval.

(t) The petition must be signed by 25 percent of the qualified voters or
at least 75 percent in a senatorial district.
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State Constitutions and Environmental Bills of Rights
By Art English and John J. Carroll

The movement to add environmental bills of rights to state constitutions is important as one
manifestation of a wider environmentalism that began to sweep the country in the 1970s, but
also because it sheds interesting light on state constitutions and constitutional processes. The
states proved to be more hospitable for this type of constitutional reform than the federal because
state constitutional traditions diverge substantially from the national model. In particular, the
argument is that the openness of state constitutional processes to their political environment
facilitated the effort to place environmental rights, as well as a variety of other environmental

provisions, in state constitutions.

The provisions to include environmental bills of
rights in state constitutions have been crafted in
innovative ways. These provisions typify how states
amend constitutions, displaying first, uniformities
in intent and meaning as new states adopted pro-
visions borrowed from other states and adopted
them and, second, increments of innovation as the
basic idea was adapted to the needs of a unique
state and its environment.

Each state that adopted a provision could claim,
like all the others, a unique environmental character.
Rhode Island is a coastal state with some of the most
unspoiled beaches and best saltwater fishing in the
nation and its environmental provisions reflect
those characteristics. Pennsylvania is known for its
woodlands, deer population and mountains, as well
as its many colonial and Civil War historic places.
Massachusetts has both freshwater resources and
coastline fisheries, while Hawaii is perhaps the most

unique American state with eight main islands
geographically located almost 2,500 miles from the
continental United States. Even the central gate-
way to the Midwest, Illinois, has thousands of square
miles of timberland, lakes and rivers. The state
environmental bills of rights reflect each state’s
unique assets and concerns.

Six Environmental Bills of Rights

Illinois, 1970: Illinois’ pioneering environmental
rights provision was a product of the constitutional
reform that was prevalent in the states during the
1970s. The article was part of a revised state constitu-
tion adopted in 1970 and is fairly typical of the kinds
of environmental rights that were placed in state
constitutions during this active period of environ-
mental constitution making. The environmental
bill of rights appears in the Illinois Constitution as
a freestanding provision and is not part of the

Table A: Summary of Environmental Rights Provisions in Six States

Total words

Mentions state  Mentions future — Enforcement

(in bill of rights)

State Date Section in provision public trust generations mechanism noted
llinois. 1970 Article XI 83 Yes Yes Self-Executing
Pennsylvania............ 1971 Article I Section 27 61 Yes Yes Legislative

(in bill of rights)
Montana ......eeeeeeee 1972 Article II, Section 3 60 Yes Yes Unclear —Subject to
(in bill of rights) judicial interpretation
Massachusetts ......... 1972 Article 97 191 Yes No Legislative
Hawaii 1978 Article XI, Section 9 57 Yes Yes Self-Executing
Rhode Island.. 1987 Article I, Section 17 185 Yes Yes Legislative

Source: Art English and John J. Carroll.
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document’s bill of rights. The key language of the
provision is found in Section 2 and states, “Each
person has the right to a healthful environment.”!

Like most of the environmental provisions written
into state constitutions during this period, Illinois’
provision is short but reflects the unique traditions
of state constitution making that drove the selected
language. Section 1, for example, offers a uniquely
state constitutional twist when it begins by observ-
ing that it is “the public policy of the state and the
duty of each person to provide and maintain a
healthful environment for the benefit of this and
future generations.” This section bears several of
the earmarks of the distinctive state constitution
making tradition. The language is a hortatory
reminder to the people of Illinois that they bear a
direct responsibility for the care of the environ-
ment themselves. It is a statement of public policy
meant to guide, but not bind, the state legislature to
a course of action. The article lays out the public trust
doctrine giving the legislature the responsibility for
protecting the environment for current and future
generations.

Section 2 contains ideas later alluded to in the
Montana and Hawaii documents that provide a
person may enforce the right to a healthy environ-
ment against a governmental or private party, but
that the right is subject to reasonable regulation the
General Assembly may provide by law. Thus, while
Article 1 appears to be completely self-executing,
i.e. enforceable by the courts without legislative
implementation, nonetheless, Article 2 grants the
Illinois General Assembly power to implement the
provision.

Pennsylvania, 1971: The Pennsylvania environ-
mental rights provision appears in the constitution’s
Declaration of Rights and was placed there in 1971
by a referendum that passed by a margin of 4-to-1.
The referendum was part of a general awakening
in Pennsylvania about matters of environmental
concern, and was one of several steps taken during
this period to tighten control on coal companies,
steel companies and land developers.?

In its provision, Pennsylvania enumerates the
components of what Illinois had summarily called
a “healthful environment.” Among the components
are values we have since come to expect: clean air,
pure water and preservation of natural areas. But
the Pennsylvania provision contains some surprises
reflecting its historic legacy as one the first 13 colo-
nies. The inclusion of “scenic, historic and aesthetic
values” takes the idea of an environmental bill of
rights in a new direction and expands its scope. It
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also indicates to constitution makers in other states
that such a declaration can be sensitive to each
state’s unique heritage, including, but not limited
to, its natural environment.

Like the Illinois document, the Pennsylvania
Constitution contains a statement of policy in
defining environmental values as a public trust of
the state to preserve and articulate on behalf of the
people, including “generations yet to come.”* The
Pennsylvania language is unclear as to whether it
was meant to follow the self-executing model, or
whether it depended on the legislature to provide
for its enforcement. This became a matter of con-
tention in the courts.*

Montana, 1972: Montana is a particularly inter-
esting case. The Montana provision emanated
from a constitutional convention called by the
people, which essentially replaced Montana’s 1889
statehood constitution. The new constitution was
adopted by a razor-thin majority of 116,415 to
113,883 in 1972. At 11,200 words, it was only half the
size of the 1889 document. Among its more modern
provisions were a right to bring suit against the state
for injuries to person and property, a provision that
the governor and lieutenant governor run as a
team, and an amendatory veto for the governor.’
Short in length and not excessive in detail, the new
Montana Constitution had a decidedly “model”
state constitution look.® The preamble of the 1972
Montana Constitution demonstrates a forceful
commitment to environmental rights, intoning in
almost spiritual language the natural wonders of
the state:

We the people of Montana grateful to God for
the quiet beauty of our state, the grandeur of our
mountains, the vastness of our rolling plains,
and desiring to improve the quality of life, equality
of opportunity and to secure the blessings of
liberty for this and future generations do ordain
and establish this constitution.”

The language of the preamble demonstrates that
environmental protection was a very high value
among those who wrote the state’s constitution. One
of the new constitution’s most innovative provisions,
however, was Article 11, Section 3 of The Declara-
tion of Rights, which enumerates the inalienable
rights of a people “born free.” In its enumeration of
rights, pride of place is given to “the right to a clean
and healthful environment,” followed in the same
sentence by such traditional items as “enjoying and
defending lives and liberties,” “protecting property,”
and “safety, health and happiness.”
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While Article II seems to provide a self-execut-
ing right, Article IX of the Montana Constitution
mandates the legislature to “provide for the
administration and enforcement” of the “clean
and healthful environment.” Article IX follows the
Illinois example in declaring public policy, but also
mandating “each person” as well as the state to
protect the environment for present and future
generations.®

Massachusetts, 1972: In 1972, Massachusetts voters
placed into their constitution an environmental rights
provision. The Massachusetts provision, Article 97,
has its own space in the state document and was
placed there in part to obtain a degree of certainty
that takings by the state for environmental purposes
would not otherwise be directed unless two-thirds
of the Massachusetts General Court agreed. In this
way, the commonwealth used its constitutional
processes to address a specific issue in substantive
detail. In its detail and the narrowness of the policy
area addressed, Article 97 has some characteristics
akin to positive law and illustrates a common state
practice in which the constitution is used to raise
higher hurdles for the passage of legislation than
would otherwise be required.

The environmental rights section is similar to the
provisions of the other states, but borrows heavily
from Pennsylvania. The article protects “natural,
scenic, historic and aesthetic qualities” as Pennsyl-
vania had done the year before. Its innovative content
is “freedom from excessive and unnecessary noise,”
a protection that had not previously appeared in a
state constitution. Article 97 also protects a right of
conservation and utilization of agricultural, mineral
and other resources, in a variant of the more common
right to access provisions. The Massachusetts pro-
vision is interesting for its mix of positive and higher
law elements, and its typically state characteristic
of both borrowing language from other initiatives
and offering new language at the same time.

Hawaii, 1978: Hawaii’s Article XI represents that
state’s constitutional orientation to environmental
protection. The article was one of 32 provisions
drafted by the 1978 constitutional convention, the
second comprehensive updating of the state’s
document since statehood in 1958. Borrowing on
the successful ratification strategy used to approve
22 out of 23 provisions from the 1968 constitu-
tional convention, all 32 provisions drafted in 1978
were submitted separately to the people and all 32
were approved.’

Article 11 approaches the protection of the
environment in a comprehensive manner, sub-
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dividing environmental protection into several
headings, which include broad public trustee
categories of conservation and management of
natural resources along with marine and water
resources, nuclear energy, public land banking and
agricultural lands.'® A separate section in Article
XI devoted to environmental rights states that
not only does each person have the right to “a
clean and healthful environment,” but also that
any person has the right to enforce those protec-
tions against any public or private entity subject
to reasonable limitations as provided by law. As in
Montana, people in Hawaii have a private right to
bring suit pertinent to the self-executing language
of this section.

Rhode Island, 1987: The Rhode Island provision
is found in the constitution’s Declaration of Rights
and Privileges, and was inserted by constitutional
amendment in 1987. Rhode Island’s environmental
bill of right provision illustrates that each state that
has opted for an environmental provision in its
constitution has a unique constitutional tradition.
The Rhode Island article is very detailed, encom-
passing an access right for swimmers and gatherers
of seaweed, as well as imposing responsibility on
the state to protect the natural environment by
regulation and planning. The state as a trustee and
steward of the environment for the people is
clearly written into this provision, which relies on
its execution by the state “to adopt all means nec-
essary and proper by law to protect the natural
environment. ...” The provision is quite unique in
granting access to the “rights of fishery and the
privileges of the shore,” relying on the entitlements
of the King Charles Charter that preceded the
Rhode Island Constitution of 1842 and the common
usages of the state. Rhode Island’s bill of rights
reference in the state constitution may be of 20th
century origin, but its protections are rooted in
hundreds of years of fishing and shore rights for
its people.

Discussion

The active yet limited process invoked by environ-
mentalists during the last third of the 20th century
provides insight into one of the unique processes
of political change in the United States—enlarging
the rights of people by placing them in the state’s
constitution. In selecting state constitutional change
as the mode of enlarging power in a state political
system, individuals and groups must work within a
state’s constitutional tradition and political culture.
That tradition and culture invariably are intertwined



with a state’s previous constitutions, particular
political and historical traditions, and geopolitical
developments. In selecting state constitutions as
their target for environmental rights, supporters of
a healthier environment hoped to establish a center
of constitutional power in their respective docu-
ments that they could draw upon to repel assaults
by those who would use raw political power in the
states to provide unbridled development, hasty
easements and takings that would despoil natural
environments and endanger the health of the
state’s citizenry. The relative ease of the amend-
ment process in the states, compared to fighting
entrenched political interests at the federal level,
offered supporters a way to write their values in
the state’s fundamental document.

This analysis demonstrates how environmen-
talists of the 1970s wrote these provisions in the
frame of a higher law rather than positive or stat-
utory law tradition. Their aim was to establish the
protection of the environment not just in terms
of concrete and immediate issues in the physical
environment, but also on a larger community scale
protecting the health and well-being of both present
and future generations. While they hoped constitu-
tional values would translate into a basis of higher
political power, environmental advocates had other
purposes in mind, too.

In the six states studied, it appears the framers
of these amendments believed that even if the lan-
guage in most cases would not support unilateral
private action against serial environmental abusers,
they would remind lawmakers, judges, political
activists and the attentive public that the right to a
clean and healthy environment is one of the most
fundamental rights to which people are entitled.
While these reminders might be considered merely
hortatory, they also provide policy guidance to leg-
islators, executives and courts who are encouraged
to provide reasonable regulation and implementa-
tion by law in light of their public trust to take good
care of the environment for future generations.

The environmental rights movement moved
within the contours of the state constitutional tra-
ditions. Its legacy tells a good deal about why state
constitutions were and are still important in the
protection of the broader human values that are
written into some of our national founding docu-
ments. The argument that the dignity of people
cannot be separated from their place of habitat
and that habitat must be healthy is a simple but
powerful idea. That some states chose to write
them into constitutions and not just into statutes
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is no accident—the provisions were intended
to provide authoritative advice and counsel to
political decision-makers. We maintain that state
constitutions are still an excellent place in which to
articulate fundamental rights.

In comparing the national constitutional tradi-
tion with the state traditions, it becomes clear why
environmentalists worked within the state tradition.
As noted, the federal tradition is one in which
a constitutional amendment is exceedingly rare
because of the difficulties in the adoption process
and in building a national consensus. Within the
states, constitution-making processes vary consid-
erably, but in general the states have developed
more sensitive and diverse mechanisms for demo-
cratic control than exists at the national level. States
are regular users of their constitutional revision
processes, whether it is a legislative proposal and
popular referendum, citizen initiative or even a
constitutional convention.

After the Bill of Rights, amendments at the fed-
eral level have dealt with procedures such as the
voting age, prohibition, or vice presidential succes-
sion. Federal amendments have responded to
political crises that were percolating up from the
states such as the popular election of senators or
the right to vote for women. Federal provisions are
also usually self-executing or if they are not, as in
the case of the civil war amendments, they may
have enforcement clauses. Had there been a federal
environmental rights amendment it would have had
to have gone through all of these stages: relative
consensus in the states, extraordinary majority by
proposal and ratification, most likely an enforcement
clause, and certainly judicial interpretation.

Environmentalists approached the state con-
stitutional revision process differently. Their first
intent was to place protection of the environ-
ment in the state constitution’s bill of rights to
clothe it with inalienability. The Hawaii provision,
for example, says each person has the right to a
clean and healthful environment. The second and
most important intent was to write language that
would allow environmental protection to be the
right of any person should they so choose to be its
champion in the courts. Thus, the Illinois provision
states, “Each person may enforce this right against
any party, governmental or private.”

An additional distinction between the federal
and state constitutional models is that the state
provisions reflect the particular circumstances and
interests that were unique to the state;in this sense,
they reflect the variety of regional concerns. In
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Pennsylvania, the framers were concerned about
leaving not only the environment, but also historic
sites in good stead for future generations. In Rhode
Island, access to the shoreline for swimming and
fishing were important values, and in Massachusetts,
where land is often at a premium, those who wrote
the constitutional provision wanted to avoid having
land taken for environmental purposes used for
other ends unless extraordinary majorities of the
General Court would agree.

While the state provisions are short and do not
have excessive detail —fitting more into a higher
law framework associated with the more modern
constitutions of the latter part of the 20th century
and the very early documents—they are not like the
much more crisis-driven amendments the federal
constitution has seen. It is fair to say the incremental
amendment process that characterizes bill of rights
provisions in the state constitutions illustrates the
point that states have exercised considerable imagi-
nation as they have faced new problems and absorbed
the wisdom generated by new social movements.

Notes

'"The complete texts of the six state provisions are
included in the Appendix.
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3See Appendix.
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Article 1, Section 27 of the Pennsylvania Constitution Has
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1 (2001) available at http:www.Juris.Duq.edu/winter2001/
effect.htm. See Commonwealth v. National Gettysburg
Battlefield Tower, Inc.,311 A, 2d.588 (Pa. 1973); and Payne
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constitution.htm which is the home page of the Montana
Voters Education Fund.
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State-Federal Relations:
Obstructive or Constructive Federalism?
By John Kincaid

The 2014 mid-term elections magnified the polarization between the political parties in
Washington, D.C., and between blue and red states. In that respect, the elections signaled
continuity in American federalism. Despite their congressional victories, lacking the presidency,
Republicans are not in a position to effect major intergovernmental change. Increased Republican
strength in the states will heighten state-federal conflicts over core Republican issues, while
predominantly Democratic states generally will support federal policies endorsed by President
Barack Obama. Whether one regards this state of affairs as obstructive or constructive federalism

depends on one’s point of view.

The 2014 elections strengthened the Republicans’
right wing and the Democrats’ left wing.

Republicans control both chambers in 30 state
legislatures, Democrats control 11 and eight are
split. Republicans control 68 of 98 partisan legisla-
tive chambers—exceeding their previous high of
64 in 1920—and they hold a super-majority in 21.
Republicans also control nonpartisan Nebraska.

Republicans control both the governorship and
the legislature in 24 states, something they have
not achieved since the 1920s. Democrats control
seven—the lowest for Democrats since before the
Civil War. Nonetheless, 19 states (e.g., Illinois, New
York and Pennsylvania) remain split. Republicans
have 31 governors—one short of the previous
high of 32—31 lieutenant governors, 27 attorneys
general and 28 secretaries of state. Republicans
flipped four governorships (Arkansas, Illinois,
Maryland and Massachusetts); Democrats flipped
one (Pennsylvania).

Republicans likely will challenge Common Core
State Standards, student testing, data sharing with
the federal government and Environmental Pro-
tection Agency (EPA) policies. They probably will
seek to cut state taxes, enact abortion regulations,
pass right-to-work laws, limit public-sector collective
bargaining, expand private-school vouchers, and
enact tort reforms, drug screening of applicants for
cash and nutrition assistance, and job-seeking rules
for Medicaid recipients.

Other issues on Democratic and Republican state
agendas include pension liabilities, infrastructure,
surface transportation, corrections, immigration,
electronic cigarettes, cybersecurity, ride-sharing
services (e.g., Lyft and Uber), marijuana legalization,
rail transport of oil, specialty drugs that increase

Medicaid costs, right-to-try (experimental drugs)
policies, net-metering viability, police-community
relations, sex trafficking, social impact bonds and
pretrial release policies.

The election results, therefore, promise more
state-federal disagreements and divergence between
blue and red states. Immediately after the 2014
elections, for example, liberal groups established
the State Innovation Exchange for state legislators
to counteract the conservative American Legislative
Exchange Council.

States also might differentiate themselves even
further by opting out of the Uniform Time Act of
1966, which established uniform daylight saving
time. Twelve states are considering it. Arizona and
Hawaii already have opted out. Some states might
stay on daylight saving time and some on standard
time all year, while others still will switch time
twice a year.

Nationalists versus Federalists

Underlying state-federal disagreements is a long-
standing debate between nationalists and federal-
ists. When states resist certain federal policies, as
in state refusals to establish a health-insurance
exchange or expand Medicaid under the Afford-
able Care Act—also known as Obamacare —pro-
ponents of those federal policies inveigh against
uncooperative or obstructive federalism.! In this
nationalist view, the states should be administra-
tive arms of the federal government. Opponents
of federal policies endorse state resistance as
constructive federalism. In this federalist view, the
states are independent sovereigns rejecting unwise
federal policies and protecting liberty against
overweening federal power.
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What complicates the federalism landscape,
though, is that nationalists sometimes support
uncooperative federalism, as in state legalization
of marijuana, while federalists sometimes support
national intrusions upon state sovereignty, such as
prohibitions on states using federal-aid funds to
pay for abortions.

The nationalist view was most recently pressed
by former U.S. Supreme Court Justice John Paul
Stevens, who advocates six constitutional amend-
ments to negate court rulings from which he dis-
sented.? The amendments would (1) overturn the
court’s anti-commandeering doctrine so as to
require state and local officials to implement fed-
eral policies, (2) increase judicial involvement in
congressional and state legislative redistricting, (3)
curtail First Amendment challenges to campaign-
finance laws, (4) waive state sovereign immunity so
as to allow state governments to be sued for mon-
etary damages, (5) abolish the death penalty, and
(6) abolish an individual right to bear arms. Only
Stevens’ third and sixth proposals would augment
state powers. The first and fourth would formally
abolish state sovereignty; the other two would fur-
ther circumscribe state autonomy.

Stevens believes states should be administra-
tive arms of the federal government. He quotes
approvingly Justice Stephen Breyer’s dissent in
1997 in Printz v. United States: “The federal sys-
tems of Switzerland, Germany, and the European
Union ... all provide that constituent states, not
federal bureaucracies, will themselves implement
many of the laws ... enacted by the central ‘fed-
eral’ body.”

However, Stevens does not propose constitu-
tional amendments that would give the states the
kind of clout over federal policymaking possessed
by the cantons in Switzerland and the Ldinder in
Germany, nor does he acknowledge Germany’s
2006 constitutional reforms that emphasized
decentralization. Similarly, all the federal member-
states of the European Union have amended their
constitutions to give their constituent states influ-
ential representation in EU deliberations affecting
states’ powers.

Nationalists have had the upper hand since
the New Deal, but public opinion has shifted to a
more federalist view during the past two decades.*
In 2014, 72 percent of Americans trusted local
government and 62 percent trusted state govern-
ment a great deal or fair amount.’ Only 24 percent
trusted the federal government always or most of
the time.® More than 71 percent believe that if the
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Founding Fathers returned, they would say the
federal government is too big.” Fifty-four percent
believe the federal government is a threat to indi-
vidual liberty, not a protector of liberty, and 37 per-
cent say they fear the federal government. A 2014
Reuters poll found that 24 percent of Americans
strongly or somewhat support the idea of their
“state peacefully withdrawing from the United
States of America and the federal government.”®

These polls suggest polarization not only
between the parties, but also between the general
public and many political elites.

Federal Aid and Fiscal Federalism

President Obama’s budget proposal called for
$3.99 trillion in spending in 2016, a 7 percent
increase over 2014. Congressional Republicans
will seek to scale back spending. The Congres-
sional Budget Office projects federal deficits to
grow from $467 billion (2.5 percent of GDP) in
2016 to $1.09 trillion (4 percent of GDP) by 2025,
with total federal debt increasing from $13 tril-
lion today to $21.6 trillion (79 percent of GDP) by
2025. Projections of the long-term fiscal health of
the federal government and state and local gov-
ernments remain bleak.

As of late 2014, 30 states still had inflation-
adjusted tax receipts below their pre-recession
level. States employ 620,000 fewer people than six
years ago, and municipal-bond sales were at a
15-year low. But 14 states cut taxes in 2014. State
and local revenues probably will grow at a rate
slightly above the cost of inflation in 2015-16. Low
oil prices will depress revenues in states such as
Texas and Alaska. States will, however, share half
of a $1.37 billion settlement over allegations that
Standard & Poor’s Ratings Services misled investors
by giving overly optimistic ratings to residential
mortgage bonds prior to the 2008 financial crisis.

Government balance sheets must now follow
new rules set by the Government Accounting
Standards Board, or GASB. The new accounting
will highlight underfunded state and local pension
liabilities.

Federal aid to state and local governments
increased annually from 1987 to 2011, declined by
10 percent in 2012, but increased to $628 billion by
2015—15 percent higher than 2012. Aid is expected
to increase by nearly 4 percent to $652 billion in
2016. However, consistent with long-term trends,
74 percent of all federal aid will be dedicated to
social welfare —especially Medicaid —which, with
state matching funds, is the single largest category



of state spending. Aid for infrastructure, trans-
portation, education, economic development and
other nonwelfare purposes will continue a relative
decline that started in 1978.°

The number of grants-in-aid increased from
435 in 1987 to 1,099 in 2014. Only 21 (2 percent)
of those 1,099 grants were block grants, compared
to 13 block grants in 1987. In the past, intergov-
ernmental reformers advocated reductions of
categorical grants, but the system has raced in the
opposite direction.

Congress and presidents prefer the tighter control
of state and local spending offered by categorical
grants. Given that Medicaid, which is a categorical
grant, accounts for more than 45 percent of all fed-
eral aid, it is clear that the federal-aid system has
been distorted, though not so much by state and
local government pressure. Those governments
prefer to coordinate and consolidate aid. Instead,
interest groups beseech Congress to create categor-
ical grants devoted to their interests because many
federal-aid programs are implemented by nonprofit
and for-profit entities in what is now often described
as networked or collaborative governance.

On average, in real dollars, grants were funded
at $470 million each in 1987 and $480 million each
in 2014. Even though federal aid has increased,
federal funds—except for several huge programs
like Medicaid and transportation—are spread
thinly across a large number of grants.

Nevertheless, in 2014, federal aid accounted for
30.3 percent of state spending—a historically high
level —primarily because of Medicaid and other
social assistance.!’ Total federal spending in the
states was equivalent to 19 percent of state eco-
nomic activity in 2013, though the range was from
11.6 percent in Wyoming to 32.9 percent in Missis-
sippi. Payments for individuals were 61 percent of
federal spending in the states. From 2004 to 2013,
federal spending in the states grew by 26 percent
to $3.1 trillion in 2013.1

Reforming the grants-in-aid system has been
impossible, mainly because no state wants to lose
funds. For example, the Federal Funds Informa-
tion for States recently calculated how federal aid
for Medicaid would change if the federal formula
accounted for cost-of-living differences, not just
states’ per capita income. Hawaii’s current ranking
of 21 would drop to 47, thus qualifying it for more
federal Medicaid money. The federal formula
probably will not be changed, however, because it
would benefit only eight states, while making 32
states worse off.”?
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In mid-2014, U.S. Rep. Paul D. Ryan—R-Wis.—
proposed to expand the federal earned income tax
credit and consolidate 11 federal anti-poverty pro-
grams, including food stamps and housing assis-
tance, into an Opportunity Grant for the states.
This block grant would emphasize state-local coor-
dination of assistance to needy families, incentives
and sanctions for poor people to exit poverty, and
rules to ease convicted nonviolent criminals into
work. In March 2015, President Obama announced
a program to give $200 million to 10 states to help
food-assistance recipients find work.

The federal government also assists states
through its tax code. Obama’s 2016 budget pro-
posed to expand tax-exempt private activity
bonds into Qualified Public Infrastructure Bonds
(QPIBs) to finance mass transit, ports, airports,
water and sewer services, solid waste disposal, and
other infrastructure managed mainly by private
enterprises. QPIBs would have no expiration date
and no annual cap on the number of bonds issued
by states and localities. States’ bond issuances in
2014 were about 10 percent lower than in 2013, but
likely will increase in 2015.

States’ Federal Priorities

The states’ congressional wish list includes passage
of the Marketplace Fairness Act, long-term surface-
transportation funding, renewal of the Children’s
Health Insurance Program, deficit reduction, immi-
gration reform, Medicaid reform, strengthened
cybersecurity, more child-care and early-learning
funding, state-based insurance regulation, and more
National Guard funding. States do not want the
federal government to eliminate the tax exemption
for interest earned on municipal bonds, cut National
Guard units and equipment, or increase EPA control
over in-state waterways. Some governors want the
National Guard to be equipped to help state and
local governments defend against cyberattacks.

Polarization will limit achievement of these
priorities, although the parties sometimes do act
together. Dozens of House Democrats recently
joined Republicans to enhance charter school
access, promote natural gas exports, stop the EPA
from expanding its power over domestic water-
ways under the Clean Water Act of 1972, increase
federal rulemaking transparency, and extend, over
state opposition, the Internet Tax Freedom Act
through September 2015. Congress also passed,
with states’ support, the Workforce Innovation
and Opportunity Act of 2014, which supersedes
the Workforce Investment Act of 1998.
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The National Association of Insurance Commis-
sioners commended Congress for reauthorizing
the Terrorism Risk Insurance Act, which backstops
insurers in the event of a catastrophic terrorist
attack. The program had expired for a brief time at
the end of 2014 after U.S. Senator Tom Coburn—
R-Okla.—objected to a provision he said deprived
states of their 10th Amendment right to regulate
their own insurance agents and brokers.

State Taxation of Online and Mail-Order Sales

The Marketplace Fairness Act, first proposed in
2011, is a high priority for most states, although the
prospects for House passage remain slim. The act
would allow every state with a sales tax to require
out-of-state businesses to collect and remit the
sales tax on taxable goods sold to state residents.
The National Conference of State Legislatures
estimates states lost $23.3 billion in revenue in
2012 from uncollected Internet sales taxes.

In March 2015, the National Governors Associ-
ation urged U.S. House Speaker John Boehner—
R-Ohio—to ensure House passage of the
Marketplace Fairness Act. The bill passed the Sen-
ate in 2013 by 69 to 27. A competing House bill,
however, would tax purchases based on the sales
tax rate in the seller’s home state. The Big 7 state
and local government associations joined major
retailers in warning Congress that the online
growth of the Chinese company Alibaba—which
might soon rival Amazon, eBay and Overstock —
could decimate brick-and-mortar retailers.

Also in March 2015, the U.S. Supreme Court
handed a small victory to online retailers who
challenged a Colorado law requiring out-of-state
merchants to report transactions by Colorado cus-
tomers to state tax authorities. But in a concurring
opinion, Justice Anthony Kennedy issued a star-
tling statement that the court should not delay a
reconsideration of Quill."* This 1992 ruling —which
prohibits state taxation of out-of-state mail-order
sales without congressional consent—he opined,
“now harms states to a degree far greater that
could have been anticipated earlier.”'* This could
be a signal that some justices might wish to effect
policy change in fields left fallow by Congress.

Surface Transportation

Funding predictability for transportation pro-
grams has been a long-term concern of state and
local governments. Congress has not reauthorized
the surface transportation program since it expired
in September 2009, nor has Congress increased the
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motor fuel tax since 1993. Recognizing the loom-
ing insolvency of the federal Highway Trust Fund,
most states cut back projects during the summer of
2014 due to funding uncertainty.

Average annual spending on transportation
projects was $207 billion per year between 2007
and 2011, 40 percent of which came from the states,
36 percent from localities and 25 percent from the
federal government. Between 2002 and 2011, over-
all spending dropped by 12 percent in real dollars,
with state spending falling by 20 percent. Between
2002 and 2012, federal gas tax revenue dropped by
31 percent in real terms; state gas tax revenue fell
by 19 percent.”

The federal surface transportation program also
needs reforms. For example, the trust fund does not
send more revenue to states with bigger highway
systems, more highway use or lower median incomes.
Instead, less urban states and states better repre-
sented on the program’s four key congressional
committees benefit more.'

K-12 Education

For nearly a decade, Congress has failed to reau-
thorize and re-name the No Child Left Behind Act
of 2001 (NCLB), funded at $23.3 billion in 2015.
Many congressional Democrats and Republicans
want to scale back the federal role in K-12 educa-
tion, but President Obama wants to increase it and
especially retain annual testing of students in math
and reading between the third and eighth grades
and once in high school. Testing in some form is
likely to remain in any reauthorization. Due to
congressional inaction, however, 43 states operate
under waivers from the NCLB.

Another major controversy linked to reauthori-
zation is the Common Core curriculum standards
developed by the National Governors Association
and the Council of Chief State School Officers in
2009. Forty-six states signed onto the initiative, but
five states have since voted to repeal or replace it.
Initially, opposition came mostly from conserva-
tives objecting to certain values embedded in the
standards and the use of federal aid to induce state
adoption. Louisiana Gov. Bobby Jindal filed suit
in federal court in 2014, arguing that Common
Core violates state sovereignty. Some prominent
conservatives, however, such as William J. Ben-
nett, defend the Common Core."”” Some liberals
expressed opposition, especially to the rigorous
testing attached to the Common Core.

Another controversial federal policy went into
effect in fall 2014. Schools are required to comply



with federal nutrition standards for food and bev-
erages sold during the school day. The standards,
promulgated under the Healthy, Hunger-Free
Kids Act of 2010, might require school bake sales
to replace chocolate bars and cupcakes with mul-
tigrain bars and fruit cups. The federal government
will provide $4.5 billion to implement the stan-
dards over five years.

In late 2014, 18 states and 234 school districts
and others won competitive grants under the new
Early Head Start-Child Care Partnerships and
Preschool Development Grants. Grants under the
first program enable Early Head Start programs
to partner with local child-care centers and family
child-care providers serving infants and toddlers
from low-income families. Preschool Develop-
ment Grants fund states to enhance and expand
preschool programs in targeted communities that
can serve as models for expanding preschool to
all 4-year-olds from low- and moderate-income
families

Children’s Health Insurance Program

Funding for the Children’s Health Insurance Pro-
gram, also known as CHIP, will run out in Septem-
ber 2015. CHIP insures children in families with
incomes too high to be eligible for Medicaid. The
federal government pays 70 percent of CHIP’s
cost, which is more than what most states receive
under Medicaid. Republicans are proposing
changes for the program and a two-year exten-
sion. Democrats want to continue the program in
its current form for another four years at a cost of
about $10 billion.' Thirty-nine Democratic and
Republican governors have petitioned Congress
to extend CHIP funding.

Immigration

Immigration reform has been a long-standing state
concern, and states became especially concerned
about the rise in illegal child migrants in 2013-14.
However, just as the parties in Congress disagree
on the substance of reform, so do blue and red
states.

In the face of continued federal inaction, state
legislatures passed 171 laws and 117 resolutions on
immigration in 2014 —34 percent less than in 2013.

“We ask our colleagues in Washington, D.C.,
to learn from state legislators, who are addressing
immigration in creative and bipartisan ways in our
state capitols,” said Nevada state Sen. Mo Denis
(D), co-chair of NCSL’s Task Force on Immigra-
tion and the States."
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Nevertheless, 26 states have joined a federal
lawsuit challenging the legality of President Obama’s
Deferred Action for Parents of Americans and
Lawful Permanent Residents program, announced
in November 2014. The program allows certain
aliens who arrived in the United States on or
before January 1,2010, to apply for deferred action
on deportation and to seek permission to work
lawfully in the United States. The program applies
to certain individuals who came to the United
States as children under the age of 16 or who are
parents of U.S. citizens or lawful permanent resident
children. The plaintiffs argue that the president
exceeded the bounds of prosecutorial discretion
and abdicated his constitutional duty to faithfully
execute the law. A federal district court in Texas
issued an order temporarily blocking the program’s
implementation, which was due to start in May
2015. The National League of Cities, U.S. Confer-
ence of Mayors, and 12 states filed amicus briefs
supporting the program.

Otherwise, the U.S. Supreme court upheld a
lower court ruling requiring Arizona to issue driv-
er’s licenses to young illegal immigrants exempted
from deportation by President Obama.?

Marijuana Legalization

In December 2014, Congress enacted a continuing
funding resolution stating: “None of the funds
made available in this Act to the Department of
Justice may be used” to prevent “States from
implementing their own State laws that authorized
the use, distribution, possession, or cultivation of
medical marijuana.””" A Senate bill, the Compas-
sionate Access, Research Expansion, and Respect
States (CARERS) Act, would amend the federal
Controlled Substances Act to reclassify medical
marijuana as a Schedule II rather than a Schedule
I drug, increase cannabis availability for research,
allow some interstate transport of marijuana, make
it easier for physicians to authorize marijuana for
veterans in states where it is legal, loosen restrictions
on banks wishing to service the industry, and pre-
vent federal prosecution of patients and physicians
in the 35 states that allow some type of medical
marijuana use.

The U.S. Department of Justice told U.S. attorneys
in December 2014 not to prevent Indian tribes from
growing or selling marijuana on tribal lands, even
in states that ban marijuana.

Six Colorado sheriffs filed suit in federal court
arguing that the state’s legalization of marijuana
violates federal law. “The Colorado Constitution,”
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said one sheriff “mandates that all elected officials,
including sheriffs, swear an oath of office to uphold
both the United States as well as the Colorado
Constitutions.”*

The attorneys general of Nebraska and Okla-
homa also filed suit against Colorado, arguing that
marijuana brought into their states from Colorado
has increased arrests and strained their budgets.
Some critics label these attorneys general “fair-
weather federalists” because their suit endorses an
expansive Supreme Court definition of Congress’
authority to regulate commerce.” Seven Repub-
lican Oklahoma legislators opposed the suit, con-
tending it could undermine the 10th Amendment
rights of states to govern themselves.

The Affordable Care Act

The Affordable Care Act, also known as the ACA,
is facing its third major legal challenge before the
U.S. Supreme Court.>* The lawsuit contends that
individuals who purchase health insurance through
a federal or partnership exchange are ineligible
for federal tax credits. Such credits can be given
only for insurance purchased on a state-estab-
lished exchange. The federal government operates
exchanges in 34 states, including seven where the
state carries out some functions; 13 states operate
state-created exchanges; and Nevada, New Mexico
and Oregon maintain federally supported state-
based exchanges. Seven states filed an amicus brief
opposing the tax credits; 22 states filed a brief sup-
porting the credits.

In contention are four words in Section 36B of
the ACA that refer to the credit subsidies being
available to individuals purchasing health insurance
on an exchange “established by the State.” The act
says that if a state refuses to establish an exchange,
the federal government shall “establish and operate
such Exchange within the State.” The case addresses
the IRS’s 2012 ruling that the ACA permits tax
credits for insurance obtained through exchanges
established by the federal government within states.

The Obama administration maintains that the
contested phrase is merely a legal term of art,
which, if read in the context of the ACA as a whole,
“encompasses both state-created exchanges and
“exchanges that the states chose to have HHS create
for them.”” However, states did not have a real
choice. Nonetheless, the court has held that judges
must determine “the plain meaning of the whole
statute, not of isolated sentences.”” Elsewhere, for
instance, the ACA defines a person “qualified” to
buy insurance through an exchange as one who
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“residesin the State that established the Exchange.”
Literally, the phrase suggests that no one is eligible
to buy insurance through a federal or partnership
exchange. The administration also contends that
the court must defer to the executive branch’s inter-
pretation of an ambiguous statute. During oral
arguments on the case, Justice Anthony Kennedy
worried that “the states are being told either create
your own exchange, or we’ll send your insurance
market into a death spiral.”?’

Opponents of the tax credits argue that previous
versions of the ACA provided credits for individuals
enrolled through federally established exchanges,
but Congress removed that language. Support for
the subsidies is weakened also by the statement of
Jonathan Gruber, one of the ACA’s consulting
architects, who declared in 2012, “if you’re a state
and you don’t set up an exchange, that means your
citizens don’t get their tax credits.”” The ACA,
moreover,appropriated money for state exchanges,
but not federal exchanges. Because the federal
government could not commandeer the states, tax
credits and federal grants were incentives for
states to establish exchanges.

Some ACA supporters argue that striking down
the tax credits in states with a federal or partner-
ship exchange would violate Pennhurst’s “clear
notice” rule? that the federal government must
give states adequate advance notice before impos-
ing new policies. The weakness of this view, though,
is that the 34 states that did not establish an
exchange knew more than two years beforehand
that not creating an exchange could deprive their
residents of the federal tax credits. Justice Samuel
Alito suggested that if the court strikes down the
credits, it could delay implementation of the ruling
beyond the usual 25 days to the end of the tax year.

If the court voids the tax credits, about 7.5 million
people could lose insurance coverage. Premium costs
for policies purchased through federal exchanges
could increase by 255 percent. Enrollees in the 34
states with a federal or partnership exchange
would lose about $29 billion in federal subsidies in
2016 and $340 billion over 10 years. Obama could
ask Congress to amend the law, but Republicans
want to replace the ACA. The 34 states that lack a
state-established exchange will be pressed by their
residents and health-care lobbyists to create one,
although given the time required for establishing
an exchange, states probably could not do so in less
than a year. Furthermore, all 13 states with an
exchange face funding challenges to support them
and are considering such solutions as requiring



more people to shop on the exchange and taxing
all health insurance policies. Legislators in some
states have introduced bills to create a state
exchange, while legislators in some other states
have introduced bills to prohibit a state exchange.

States could perhaps use the federal portal
until completing their own website. Nevada, New
Mexico and Oregon do this. Another proposal is
to create a grant for states to provide subsidies and
premium assistance. The federal government also
could help the states by, for example, determining
applicants’ eligibility.

Section 1332 of the ACA allows a state to obtain
a federal waiver to implement its own health
reform plan under which it can be exempt from
the ACA’s individual and employer mandates,
essential health benefit rules, tax credits, and cost-
sharing coverage subsidies. Such a state plan must
be at least as affordable and comprehensive as that
provided by the ACA. However, such a plan can
only start in 2017. About 26 states have considered
adopting an alternative to the ACA called the
Health Care Compact, an interstate compact by
which member states would take primary respon-
sibility for regulating nonmilitary health care, but
only nine states have enacted the compact into law.

Meanwhile, some states also have declined to
adopt the ACA’s consumer information provisions
and have not applied for federal grants for con-
sumer assistance centers.

Medicaid Expansion

Medicaid expansion is another ACA controversy.
Federal funds will cover 100 percent of the cost of
expanding Medicaid to 133 percent of the federal
poverty limit through 2016, 95 percent in 2017, 94
percent in 2018, 93 percent in 2019, and 90 per-
cent in 2020 and subsequent years. Twenty-eight
states have expanded their Medicaid programs.
Six Republican governors, as well as Alaska’s
Independent—formerly Republican—governor
and the Democratic governors of Missouri and
Montana have proposed Medicaid expansion, but
met opposition from their legislatures. Pennsylva-
nia’s new Democratic Gov. Tom Wolf scrapped his
Republican predecessor’s partial Medicaid expan-
sion in favor of a traditional ACA expansion.

To encourage expansion, the Obama adminis-
tration has given waivers to several Republican
states allowing Medicaid to pay premiums for
private health insurance and, in Indiana, requiring
some Medicaid enrollees to pay monthly premi-
ums equal to 2 percent of their household income.
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Academic research suggests decisions to expand
Medicaid and establish a health-insurance exchange
are unique in state policymaking because they
have been motivated almost entirely by partisan
politics, rather than a combination of politics and
socioeconomic factors.™

Other Issues and Developments

In March 2015, the U.S. Department of Justice
issued a scathing report on racial police practices
in Ferguson, Mo., but declined to prosecute the
police officer who killed an 18-year-old black man
in August 2014. The federal government conducted
investigations of about 25 police departments from
early 2014 to mid-2015. More than a dozen city
police departments have signed consent decrees to
reform their policies and practices, although some
departments, such as Austin, Texas, have received a
clean bill of health.

The Supreme Court has been more lenient
toward rough cops as in a 2014 decision holding
that West Virginia police did not use excessive
force when they shot at a fleeing automobile, kill-
ing the driver and a passenger.*! But in December
2014, Obama signed the Death in Custody Report-
ing Act requiring states to report quarterly the
deaths of people detained or arrested by state or
local police.

There also has been rising criticism of the mili-
tarization of local police that was spurred by about
$34 billion in federal grants for military-type equip-
ment since 9/11, as well as the Pentagon’s 1033
program, which transfers surplus weapons and other
gear to police—including public school security
units—some of which have created SWAT teams.
The Pentagon’s program was authorized by the
1990 National Defense Authorization Act. In August
2014, faced with televised images of protesters
confronting militarized police with equipment
more suitable for Fallujah than Ferguson, President
Obama ordered a review of these programs.

The Obama administration is expected to
announce new child support enforcement rules
that will allow states to use child support funding
for job training. The new rules also are expected
to incentivize states to engage in more discretion-
ary enforcement and forgiveness of arrears, while
making it more difficult for states to determine the
income of delinquent parents. For custodial par-
ents living in poverty, support payments make up
about 45 percent of their income.*

In 2014, the Federal Aviation Administration
re-interpreted the Airport and Airway Improve-
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ment Act of 1982 in order to require state and local
governments to use airline fuel tax revenue for
expenses related to air travel. States must either
comply with the rule or repeal the tax. Some states
objected, saying only state policymakers have con-
stitutional authority to decide how their state’s tax
revenue is spent.

By a 3-2 party-line vote in March 2015, the Fed-
eral Communications Commission pre-empted
laws in North Carolina and Tennessee that lim-
ited cities’ ability to operate their own Internet
service. Chris Nelson, chairperson of the National
Association of Regulatory Utility Commission-
ers, declared: “By asserting jurisdiction where it
clearly has none, the FCC is setting itself up for
wasteful and unnecessary litigation.”* The FCC’s
more general 2015 decision to regulate “net neu-
trality” under telecommunications laws from the
telephony era will spark considerable litigation
and require a sorting out of federal and state regu-
latory authority.

U.S. Senate Majority Leader Mitch McConnell
(R-Ken.) sent a letter to all the governors urg-
ing them to reject the Environmental Protection
Agency’s proposed rule to require power plants
to reduce carbon dioxide.* Under the rule, likely
to be final in summer 2015, states would have to
submit compliance plans by 2016 or possibly be
required to comply with a federal “model rule”®
that could shut down many coal-fired plants. The
rule would mandate carbon dioxide reductions
ranging from 72 percent in Washington to 11 per-
cent in North Dakota. The reduction levels would
be contingent on the EPA’s estimates of what each
state can attain by reducing consumption, chang-
ing fuels and improving efficiency.

A dozen states filed lawsuits to block the rule.
They received support from Harvard University’s
constitutional scholar, Laurence H. Tribe, who
argues that the EPA lacks authority to promulgate
the rule and that the federal government cannot, in
any event, commandeer the states to enforce such
a rule.* Congress cannot thwart the rules until
they are final.

Alabama’s Supreme Court in March 2015 defied
a federal court ruling and prohibited the issuance
of marriage licenses to same-sex couples. Antici-
pating that the Supreme Court might legalize
gay marriage this year, more than a dozen states
are considering “conscience protection” bills that
would, among other things, allow businesses and
individuals to refuse certain services to same-sex
couples. Texas has such a law, and Arkansas and
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Indiana enacted such laws in 2015. Four federal
appeals courts encompassing 21 states have struck
down state bans on gay marriage.

Because exporting is important for most state
economies, 31 governors signed a letter in 2014
urging congressional leaders not to end funding of
the Export-Import Bank.

Six states filed suit in federal court to overturn
California’s ban on the sale of eggs produced by
hens kept in cramped “battery” cages. About 95
percent of all eggs are produced in such cages.
Michigan, Oregon and Washington have enacted
laws requiring more space for hens. Ohio has
banned new battery cages. Several other states are
considering similar legislation.

In February 2015, a federal judge struck down
Maine’s two-year-old law that allowed residents to
buy prescription drugs from some foreign pharma-
cies. The law was the first in the country.

In November 2014, a federal appeals court struck
down an effort by Arizona and Kansas to require the
federal government to add citizenship documenta-
tion requirements to the federal voter registration
form.The ruling relied heavily on 2013 U.S. Supreme
Court ruling that state voting laws are pre-empted
when deemed to be in conflict with the National
Voter Registration Act of 1993.% In March 2015,
however, the U.S. Supreme Court declined to hear
a challenge to Wisconsin’s voter ID law.

Supreme Court Rulings

The U.S. Supreme Court continues to play a major
role in state-federal relations.

Final Rulings

In 2014, the court ruled that some government
workers who are not union members are not
required to pay union dues,® struck down overall
limits on individuals’ contributions to candidates
and political parties,” upheld a Michigan voter ini-
tiative banning affirmative action admissions to
the state’s universities,* struck down a Massachu-
setts’s law on buffer zones around abortion clin-
ics,¥ required police to get warrants to search
cellphones of detained people,” and ruled that a
corporation “closely held” by a religious family
cannot be compelled to pay for workers’ contra-
ception coverage. It is not clear yet whether the
latter ruling will override “contraception equity”
laws in 28 states.

The court overturned a nearly 20-year prece-
dent when it held federal agencies need not engage
in notice-and-comment rulemaking pursuant to



the Administrative Procedure Act before changing
a rule that interprets a legislative rule.”® This deci-
sion will make it more difficult for state and local
governments to influence federal agency policy
when agencies want to change an interpretive rule.

In January 2015, the court ruled that, under the
Religious Land Use and Institutionalized Persons
Act of 2000, a Muslim inmate of an Arkansas
prison could grow a half-inch beard.*

In February 2015, the justices ruled that a state
licensing board controlled by “active market par-
ticipants” is immune from antitrust laws only if its
state government supervises it actively.* The case
arose in 2006 after North Carolina’s dentist-con-
trolled board prohibited spas, salons and other
businesses from offering teeth whitening services.
States are concerned that the court did not define
“actively supervised,” and they believe this mandate
will be costly and will limit gubernatorial and leg-
islative discretion in making board appointments.

This case reflected a rising attack on state licens-
ing practices deemed to restrict competition. For
example, 47 states have enacted laws making it
easier for spouses of military personnel who move
into the state to practice an occupation, such as
massage therapy or dental hygiene, they practiced
with a license in other states.

In March 2015, the court decided that Alabama’s
legislature misinterpreted the U.S. Voting Rights
Act and behaved unconstitutionally by using race
too rigidly in 2012 to produce legislative districts
with excessively large numbers of black voters,*
even though the U.S. Department of Justice pre-
viously had approved the racial gerrymandering
plan under the preclearance rule of the U.S. Voting
Rights Act. The Supreme Court struck down the
use of this rule in 2013.4

The State and Local Legal Center supported
Amazon in a case where the court held that the Fair
Labor Standards Act does not require workers to
be paid for time spent waiting to undergo security
screenings.*

In a victory for state campaign-finance regula-
tion, the court upheld Florida’s ban on judicial
candidates personally soliciting campaign dona-
tions.* Thirty states ban this. Eleven of those states
and the Conference of Chief Justices filed amicus
briefs supporting Florida’s rule.

Pending Rulings
The State and Local Legal Center also filed an

amicus brief supporting a city’s right to impose
more restrictions on temporary signs giving direc-

STATE-FEDERAL RELATIONS

tions to a church event than on signs conveying
political or ideological messages.*

The court will decide whether an independent
redistricting commission created by Arizona voters
in 2000 violates the U.S. Constitution’s provision
that “the Times, Places and Manner of holding Elec-
tions for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof.”>!
The case was brought by members of the Arizona
legislature, who argued that voters lack authority
to transfer power from the legislature to an unelected
citizens commission. The legislature is excluded
from the congressional redistricting process. (The
lawsuit did not challenge the commission’s authority
to redistrict state legislative seats.)

The constitutional clause regarding elections
does not say the rules shall be prescribed by each
state. The clause uses the word “legislature” in
a manner consistent with all other references to
state legislatures in the Constitution. Supporters
of the commission contend that the state constitu-
tion defines the legislative power as including the
people acting by initiative. A ruling in favor of the
legislature could jeopardize other state election
laws enacted by initiative, such as residency rules,
voter ID and primary elections rules. California is
the only other state that has an independent com-
mission established via initiative. The NCSL filed
an amicus brief supporting the Arizona legislature.
The court also will decide whether Florida makes
it too easy for juries to recommend executions
of convicted criminals.’®> In 2014, the court found
Florida’s fixed cutoff of a 70 IQ score to be too
rigid in the absence of an ability to present addi-
tional evidence on a defendant’s mental capacity.”

The justices will decide whether Texas’ rejection
of a specialty license plate for the Sons of Confed-
erate Veterans violated the organization’s free-
speech rights.>* Nine states issue such plates. The
court faces a difficult choice. If it upholds Texas,
what neutral, rational criteria will govern states’
rejection decisions? If the court rules against
Texas, will states be able to maintain specialty
plates and the revenues derived from them in the
face of groups wanting plates to celebrate Nazism
or Al Qaeda terrorism?

In another case, the court might decide to
strike down the “disparate impact” rule promul-
gated under the Fair Housing Act of 1968.° The
rule does not require plaintiffs to prove intent to
discriminate; they need only demonstrate that an
allegedly discriminatory practice affects a par-
ticular minority group more than other groups.
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Seventeen states and 21 cities filed amicus briefs
supporting disparate impact.

In a case with broad implications for state tax
powers, the court will decide whether a state must
provide a credit against its own taxes for taxes a
resident pays on income earned in other states.
Maryland provides such a credit against its state
income tax, but not against the piggyback tax the
state collects for its 23 counties and Baltimore
city. The State and Local Legal Center filed an
amicus brief arguing if Maryland is required to
provide a dollar-for-dollar tax credit, a resident
with substantial out-of-state income would pay
significantly less for local services than a neighbor
earning the same income in state, even though
both benefit equally from local services.

Finally, in a potentially blockbuster cultural case,
the justices will rule on four same-sex marriage
cases in order to resolve differences among federal
appeals courts.”” The court might overturn all state
statutory and constitutional bans on gay marriage.

Conclusion

An important question for the states is whether
disagreements among the states and state resistance
to federal policies will prompt stronger forms of
program nationalization, including more central-
ized federal leadership and mandates.*® This is not
a foregone conclusion, but the federal system has
become increasingly majoritarian in the sense that
state policies tend to survive only when they enjoy
national majority support, as in the case of mari-
juana legalization. When state policies, such as
same-sex marriage bans, lose national majority
support, they are usually overridden by federal
action. States can be laboratories of democracy so
long as they are not deemed, as comic John Stewart
put it, “meth labs of democracy.”

Another concern for states is that state houses
since 2003 have lost more than one-third of the
newspaper reporters who report full time on leg-
islative affairs.” Although the public trusts state
governments much more than the federal govern-
ment, diminished media coverage could make it
more difficult for citizens to see and appreciate the
positive work of state governments.
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Trends in State-Local Relations

By Joseph F. Zimmerman

The 10th Amendment to the U.S. Constitution reserves powers to states in three broad

spheres—a sphere most commonly controlled by local governments, a sphere controlled by state

governments, and a shared state and local government sphere. Each state historically followed

the English Common Law Ultra Vires Rule, and the state legislature exercised plenary powers

over its political subdivisions.

Local governments in many states in the 19th
century resented the state legislature’s enactment
of “ripper laws,” changing the structure and/or
powers of individual local governments. Voters
in 41 states responded by ratifying constitutional
amendments prohibiting the state legislature to
enact a special law for a named local government
unless the concerned local governing body re-
quested its enactment. Nevertheless, legislative
abuses continued and resulted in constitutional
amendments establishing an Imperio in Imperium
(a federal system within a state) with the state
legislature devolving authority to all general pur-
pose governments over their respective structure,
property and local affairs.

Continued legislative abuses in the late 19th cen-
tury generated a new type of constitutional home
rule amendment directing the state legislature to
devolve upon general purpose local governments
adopting a new charter all powers capable of devo-
lution except civil relations and the definition and
punishment of a felony.!

The discretionary authority of most general-
purpose local governments has changed relatively
little since 2012. Many state legislatures continue
to impose mandates and restraints on general-pur-
pose local governments including state financial
control boards for general purpose governments
experiencing fiscal stress.

State-Local Legal Relations

These relations are exceptionally complex in a
number of states. Constitutional provisions, statutes,
state administrative rules and regulations, and court
decisions determine the nature of state-local rela-
tions in various local government functional areas.
Occasionally, a constitutional amendment devolves
additional discretionary authority to general local
governments. Here are some recent examples.
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The state of Washington Supreme Court in January
2014 ruled the system for financing public education
unconstitutional. The court on Sept. 11,2014, held
the state legislature in contempt for lack of progress
in developing a detailed plan for state funding of
public education, but delayed punishment until after
the 2015 legislative session. The estimated cost to
change the public education financing system is a
minimum of $4 billion biennially.

The Texas attorney general in 2014 issued opinion
No. Ga-1078 pertaining to city ordinances banning
the use of plastic bags by business firms. The opinion
concluded such an ordinance (1) may run afoul of
state law if the city adopted it for solid waste manage-
ment purposes, and (2) a city probably is prohibited
from assessing a fee on the sale or the use of a
replacement bag.

The Texas First District Court of Appeals in 2013
reversed a trial court order invalidating a Houston
air pollution ordinance by holding its provisions
on registration and fee requirements were not
inconsistent with state laws. The New York Court
of Appeals in 2014 opined, by a 5 to 2 vote, gen-
eral purpose local governments possess the legal
authority to employ zoning ordinances to prohibit
oil and gas drilling and fracking. More than 170
cities, towns and villages in the state banned or
imposed a moratorium on fracking.

The Pennsylvania Supreme Court in 2014 invali-
dated a section of State Act 13 forbidding cities,
townships and boroughs to use zoning to deter-
mine where fracking will be allowed. The New
York Court of Appeals, the state’s highest court, in
2014 opined general-purpose local governments
possess land use authority to prohibit oil and gas
operations within their respective borders. The
2014 Minnesota State Legislature prohibited elec-
tronic cigarette use in buildings owned or operated
by political subdivisions.



Local Government Structural Changes

The Dallas, Texas, Independent School Board of
Trustees on June 27,2014, appointed a 15-member
commission to draft a home-rule school district
charter. The California State Legislature in 2012
eliminated all redevelopment agencies. Texas
Proposition 7 of 2013 authorizes each home rule
municipality to add a procedure to its charter to
fill a vacancy on its governing body.

Section 7-3-173 of the Montana Code required
each local government to adopt a resolution placing
the question of conducting a local government re-
view on the ballot at the primary election on June 3,
2014. The resolution mandated a specification of
the number of elected commission members and
the dollar amount or number of mills that would be
permanently levied to fund the study commission.

New York Gov. Andrew M. Cuomo in 2014 an-
nounced local government citizen reorganization
empowerment grant awards to municipalities for
the planning and the implementation of village
dissolutions. The awards are part of the state’s local
government efficiency program.

California Gov. Jerry Brown in 2014 signed into
law three bills creating local government agencies
responsible for overseeing extraction of ground-
water and replacing the state policy of permitting
landowners generally to extract water beneath
their respective land. The local agencies will pre-
vent overdrafts of water. Approximately 40 percent
of the water consumed in the state in a normal year
is groundwater and the amount increases during
droughts.

The Illinois General Assembly in 2013 enacted
Senate Bill 1585 allowing a dissolution referendum
in a township in Cook County that is seven miles
square and substantially coterminous with a munic-
ipality whose governing body exercises township
board powers or has at least one member on the
township board. The legislature in 2014 enacted a
statute authorizing 1 percent of the voters in a fire
protection district to petition for a referendum to
determine whether the district should be dissolved
and to add its territory to an adjoining district.

Local Government Authority

States continue to modify the authority of local
governments as illustrated by changes in Georgia
and Towa.

Georgia Senate Bill 318 of 2014 authorizes the
governing body of a city or county where the sale
of alcoholic beverages is lawful for on-premises
consumption to adopt a resolution or an ordinance
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authorizing the sale of on-premises consumption
of alcohol from 12:30 p.m. to midnight on any
Sunday during the St. Patrick’s Day holiday.

Georgia Senate Bill 288 of 2014 requires each
local government to submit for approval a water-
shed protection plan that includes watershed
protection standards and procedures to the state
Department of Natural Resources. Senate Bill 290
clarifies that a local government may appoint more
than one person to serve as a dog control officer.
If a local animal control board or board of health
has not been designated by the jurisdiction, a dog
owner who receives a notice of classification as the
owner of a dangerous dog may request a hearing
before the Probate Court. Georgia House Bill 384
requires each local governing authority that permits
motorized carts upon public streets must erect signs
warning motorists that such carts are authorized
for use on public streets.

Georgia Senate Bill 284 of 2012 modernizes the
state law on land banks and provides tools for land
banks to address tax delinquent and abandoned
property. Georgia House Bill 297 of 2012 expands
the coverage of the open meeting law to include all
offices in a county or a city, broadens the definition
of a public record to include data and data fields,
and requires cities and counties to make electronic
copies available to citizens, or if the requestor pre-
fers, printouts of electronic records or data from
database fields used by the city or county.

Georgia Gov. Nathan Deal, utilizing a relatively
new power, in 2013 removed six members of the
DeKalb County School Board in response to a
Southern Association of Colleges and Schools
report on infighting by board members, question-
able staff hiring practices, and a $16 million debt.
Tennessee in 2012 initiated the removal of pupils
from public schools with the lowest student test
scores and graduation rates, and placing them in a
special state-operated achievement school district.
Most of these schools are run by charter operators
and engage in frequent testing and data analysis.

The 2013 Iowa State Legislature —in Senate File
427 —exempted cities with a population less than
15,000 from the requirement to adopt the uniform
plumbing code and the international mechanical
code. The 2014 legislature—in House File 2366 —
clarified the law surrounding city elections relative
to filling vacancies in the city council by placing
a vacant seat on the next city election ballot. The
legislature also enacted a law—House File 2289 —
prohibiting the state and its subdivisions from
using drones.
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State-Local Fiscal Relations

The Center on Budget and Policy Priorities reported
states in 2014 provided less funding per pupil for
kindergarten through 12th grade than was provided
six years earlier. Thirty-five states provided less
funding, including 14 states that reduced funding
by more than 10 percent.

The California Commission on State Mandates
noted voters approved Proposition 1A of 2004
requiring the state for the first time to suspend
a mandate if it did not fund it during any budget
cycle. Sixty mandates were suspended during the
2013-14 fiscal year, including three suspended
for the first time —domestic violence background
checks, identity theft and voter identification
procedures.

The Illinois Local Government Consolidation
Commission, established in 2011, in 2013 issued a
report urging the review of all state mandates. In
2014, the commission released a report recommend-
ing (1) identifying differences between possibly
duplicated local governments, (2) investigating dis-
tricts and authorities with power to establish and
maintain police forces, (3) making consolidation
and cooperation among local governments easier,
(4) standardizing state statutes governing sanitary
districts, (5) amending the state statute governing
certain special districts to allow for the annexation,
disconnection or dissolution of the units of gov-
ernment, (6) monitoring the progress of Public Act
098-0126 to determine whether DuPage County can
be used as a model for how counties can promote
consolidation statewide, (7) exploring how the state
can encourage cooperation by providing information
and resources, and (8) reviewing all state mandates
to ensure they are not unnecessary burdens on the
various local governments and the taxpayers.

In a related action, the voters in Evanston, Ill.,
approved a nonbinding referendum to dissolve its
coterminous township. I[llinois Public Act 098-0127
of 2013 authorized Evanston voters to determine
whether the municipality of Evanston should
assume the duties and functions of the coterminous
township. Voters in Evanston Township on March
18, 2014, approved the dissolution proposal by an
approximate two-to-one margin and township
operations ceased on April 30,2014.

The New York State Legislature in 2013 created
a state Fiscal Restructuring Board with authority to
provide each fiscally distressed municipality with a
blueprint for recovery and up to $5 million in state
loans and/or grants if the municipality agrees to
implement the blueprint. The New York Mandate
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Relief Council in December 2013 reported the state
legislature established a new pension tier expected
to reduce pension costs by $80 billion over 30 years,
and commenced a state takeover of the growth in the
local share of Medicaid costs, thereby saving coun-
ties and New York City an estimated $1.2 billion
over five years.

Former Virginia Gov. Bob McDonnell’s Task
Force for Local Government Mandate Review
issued a 2013 interim report recommending (1)
exploration of the creation of an intergovern-
mental roundtable in each state agency to foster
communications and mutual problem-solving by
the state and its local governments; (2) reinstate-
ment of the first day introduction requirement for
each bill with a local government fiscal impact;
and (3) establishment of a process whereby local
governments or school divisions representing 35
percent of the state’s population could petition
the Commission on Local Government to review
bills or budget amendments that would impact
unfunded or underfunded mandates on local gov-
ernments or school divisions.

The League of Minnesota Cities reported the
proportion of cities reporting an improved ability
to meet financial needs increased from 51 percent
in 2012 to 71.2 percent in 2013. The League of
Oregon Cities issued a report in 2014, “Oregon
Property Tax Capitalization: Evidence from Port-
land,” revealing the state property tax “structure
is significantly affecting home sales in Portland.”
The Wisconsin Legislative Fiscal Bureau in 2014
released a report on “unfunded mandates and
items that would restrict local control enacted by
the 2011-2012 legislative session” involving more
than 60 laws.

The Maine Municipal Association in 2014 issued
a highly critical Municipal Priorities Paper focusing
primarily on state reductions in financial assistance
for local governments. The paper alleges the state
legislature, in its first session in 2013, “broke a
number of longstanding agreements and arrange-
ments with local government in an unprecedented
way.” Chapter 2 focuses on the increased property
tax burden, notes voters had directed the state
legislature to appropriate funds to pay 55 percent
of the cost of K-12 public education, and reports
the legislature in 2012 “is again 10 full percentage
points—nearly $200 million a year—short of
compliance.”

Chapter 4 of the paper reports the state govern-
ment has retreated from investments in transpor-
tation infrastructure, and cites the action by the



2013 state legislature reducing the local share of
the state’s transportation related budget to 9 per-
cent. The focus of Chapter 5 is state mandates, and
highlights the fact, “the state constitution was
amended by the voters to make the enactment or
promulgation of an unfunded state mandate illegal
and unenforceable unless a supermajority of the
lawmakers ... knowingly and expressly support the
mandate without funding.” The report admits there
has been a reduction in the number of enacted
mandates to a low of 11 in 2013-14.

The Manhattan Institute for Policy Research
in 2013 issued a report, Defeating Fiscal Distress:
A State Responsibility, offering four recommen-
dations for state government action. The report
suggests states with strong public sector unions
should grant mandate relief to local governments
in matters of personnel spending, strengthen
existing oversight policies toward local finances,
develop strong and general intervention policies
before cases of fiscal distress arise, allow local
governments to file for Chapter 9 municipal
bankruptcy only as a last resort, and appoint a
state-appointed authority to guide municipalities
through bankruptcy.

The Pew Charitable Trusts released in 2013
a report— The State Role in Local Government
Financial Control—focusing on the stages of
municipal financial difficulty: distress, crisis and
bankruptcy, the reasons states may intervene in
local government problems, and state approaches
to intervention. Nineteen states have laws relative
to state oversight of the finances of local govern-
ments. Fourteen of the states allow the receiver,
state agency or control board to approve pro-
posed bond sales and/or renegotiate the terms
of the bonds on behalf of a municipality. Seven
states allow interveners to reduce labor costs
in distressed cities by renegotiating union labor
contracts. Ten states grant interveners the power
to increase existing taxes or to levy new taxes. The
receiver in Central Falls, R.I., used this power to
increase local taxes by 4 percent in each of five
years. State laws in Michigan, Nevada and Ten-
nessee permit an intervener to disincorporate or
dissolve a municipality and consolidate it with a
neighboring municipality.

A number of governors declared a financial
emergency in a municipality and appointed an
emergency manager for the unit. An example
is Pontiac, Mich., where the governor in 2009
appointed the first of three emergency managers
who successfully improved the fiscal health of

STATE-LOCAL RELATIONS

the city to the point where Gov. Rick Snyder in
2013 determined there no longer was a need for
an emergency manager, and appointed a transition
advisory board with authority over city spending.
In a related development, New Jersey Gov. Chris
Christie announced in 2013 the state was assuming
control of the Camden public school system
because of the poor performance of students.

Bankruptcies

Municipal bankruptcies were common during
the Great Depression, and threats of bankrupt-
cies increased in the 1970s. The New York State
Legislature responded to municipal fiscal distress
by establishing a state finance control board for
each of the following cities and one county: New
York City in 1975, Yonkers in 1978, Troy in 1995,
Buffalo in 2003, and Nassau County in 2000. New
York State Comptroller Thomas P. DiNapoli in
2014 reported Buffalo’s financial condition has
improved, but 10 counties, 17 towns and one village
are fiscally stressed with low fund balances, oper-
ating deficits and limited cash on hand. The city
of Mechanicville, for example, had only 10 percent
of the needed cash and issued short-term notes to
obtain additional cash.

The number of municipalities declaring fiscal
distress or bankruptcies continued to increase in
the 21st century. In 2012, San Bernardino, Calif.,
became the third city in the state to seek bank-
ruptcy court protection; Vallejo in 2008 and Stockton
in 2013 sought such protection. A number of officials
of the city of Harrisburg, Pa., favored seeking U.S.
Bankruptcy Court protection, but the 2013 Penn-
sylvania State Legislature enacted a statute that
made the city ineligible to seek such protection.
The state appointed a receiver for the city who
developed a plan for selling or leasing city assets to
raise revenue to restore financial stability.

Michigan Gov. Rick Snyder on March 14, 2013,
appointed a bankruptcy lawyer as the emergency
manager for Detroit, and the city on July 18,2013,
sought bankruptcy protection under Chapter 9 of
the U.S. Bankruptcy Act; it is the largest city in
the nation to declare bankruptcy. The city in 2014
sought U.S. Bankruptcy Court Judge Steven W.
Rhodes’ approval of the city’s plan to eliminate
in excess of $7 billion of the city’s estimated $18
billion debt and to devote approximately $1.5
billion to improving city services. A number of
creditors, including retired city employees and a
bond insurance company, supported the city’s plan.
The mayor and the city council regained most of
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their powers to make decisions on Sept. 25, 2014,
but the emergency manager remains in office and
retains authority over bankruptcy issues. Detroit’s
bankruptcy also has a major impact on numerous
municipalities as the city supplies water to approxi-
mately 40 percent of the state’s population. Twelve
other cities and school districts in Michigan are
under state financial oversight.

Can bankruptcies of local governments be pre-
vented? The answer clearly is yes, as revealed by
the experience of North Carolina since the Great
Depression of the 1930s. The state legislature in
1931 created the state Local Government Commis-
sion with authority to approve or reject proposed
borrowing by local governments. The result is
the highest credit ratings for these governments
by the three credit rating agencies. Although the
Tennessee State Legislature did not adopt the
North Carolina approach, Tennessee requires local
governments seeking to borrow money to have
debt management policies based on specific state
guidelines.

Legal Services

The New Jersey State Comptroller in 2013 released
a 38-page report that found many local govern-
ments failed to control excessive and improper
payments for legal services. One township paid an
attorney a salary for a no-work job and was unable
to identify any services he provided. Two local
governments paid their respective legal counsel
for routine clerical and administrative work that
should have been performed free of charge under
the attorney’s contract. A township paid a law firm
at the attorney rate of $150 per hour for admin-
istrative work performed by a secretary, such as
receiving messages and photocopying documents.
The report also cited a series of billing errors
that cost taxpayers thousands of dollars. Several
local government officers admitted they had not
conducted a substantive review of legal bills they
received and paid.

Retiree Health Care and
Non-Pension Benefits

The Massachusetts General Court (state legislature)
in 2011 established the Massachusetts Special Com-
mission to Study Retiree Health Care and Other
Non-Pension Benefits because of concerns about
the ability to maintain the health care financing
system. The unfunded liability for state and local
governments was approximately $46 billion and
annual spending to provide health benefits exceeds
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$1 billion. Municipalities are responsible for a pro-
portionally larger share of increased retiree health
care costs, in comparison to pensions, because they
are responsible for proving health benefits to
retired teachers who participate in the state teachers
public employees systems for benefits.

The commission submitted its recommendations
to the governor and the general court in 2013, but
made no recommendation relative to accidental
disability retirements. Selected recommendations
follow. (1) Municipalities should adopt the Com-
monwealth’s policy of providing prorated credit
for part-time service based on the number of hours
employees work each week. (2) The minimum age
at which former employees become eligible for re-
tiree health care should be increased by five years.
(3) The minimum years of service for eligibility to
receive retiree health care benefits should be in-
creased from 10 to 20 years. (4) Benefits should be
prorated based on the each retiree’s years of service.
(5) Current retirees should be exempt from the
benefit design changes listed above. (6) Accidental
disability retirements should be exempt from the
proposed benefit design changes. (7) Municipal re-
tirees’ contributions should be frozen for three years.
(8) When determining eligibility for retiree health
benefits, municipalities should credit part-time
service. (9) Municipalities should put their health
plans out to competitive bidding to lower costs.
(10) Municipalities should contribute not less than
a 50 percent premium for future surviving spouses.

Notes

! Jefferson B. Fordham, Model Constitutional Provisions
for Municipal Home Rule (Chicago: American Municipal
Association, 1953).
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The Supreme Court and the States:
Beyond Same-Sex Marriage and the Affordable Care Act

By Lisa Soronen

While the same-sex marriage and Affordable Care Act cases are the most significant of the
U.S. Supreme Court’s 2014—15 term in general and specifically affecting states, other cases will
significantly impact states too. The court will decide three tax cases, a Medicaid reimbursement
case, two redistricting cases and a Fair Housing disparate impact case.

Practically speaking, only two Supreme Court
decisions this term will receive any significant fan-
fare. Every American likely will know someone
personally affected by either decision and both
cases will affect the states. By the end of June 2015,
the court will decide whether there is a federal con-
stitutional right to same-sex marriage and whether
the federal exchanges operating in 34 states may
offer subsidized health insurance coverage under
the Affordable Care Act.

Someone who cares about Supreme Court cases
that affect the states should not be so distracted by
these blockbusters to miss the many other cases of
importance to states this term. Among other issues,
including three tax cases, the court will decide
whether states can be sued for providing inad-
equate Medicaid reimbursement, whether state
legislatures can be excluded from the redistricting
process and whether disparate impact claims may
be brought under the Fair Housing Act.

In reviewing four consolidated cases from the
Sixth Circuit, the court will decide in Obergefell
v. Hodges two issues regarding same-sex marriage.
First, whether the 14th Amendment requires states
to allow same-sex marriages. Second, whether the
14th Amendment requires a state to recognize a
same-sex marriage lawfully performed out-of-state.
After numerous federal circuit courts of appeals
decided the first question affirmatively, the Sixth
Circuit answered both questions negatively. The
Sixth Circuit reasoned that none of the couples’
arguments “makes the case for constitutionalizing
the definition of marriage and for removing the
issue from the place it has been since the founding:
in the hands of state voters.”

The issue in King v. Burwell is whether tax credits
for low- and middle-income health insurance pur-
chasers are available under the Affordable Care Act
(ACA) ifinsurance is purchased on a federal exchange

rather than a state exchange. Only 16 states and the
District of Columbia have established their own
exchanges. The ACA makes tax credits available to
those who buy health insurance on exchanges
“established by the State.” The IRS interpreted
that language to include insurance purchased on
federal exchanges. The Fourth Circuit upheld the
revenue service’s interpretation, concluding that
“established by the State” is ambiguous, when read
in combination with other sections of the ACA,
and could include federal exchanges. The “board
policy goals of the Act,” also persuaded the court
that the IRS’s interpretation was permissible.

In Armstrong v. Exceptional Child Center the
Court held 5-4 that Medicaid providers cannot rely
on the Supremacy Clause or equity to sue states
to enforce a Medicaid reimbursement statute. 42
U.S.C. §1396a(a)(30)(A) requires state Medicaid
plans to assure that Medicaid providers are reim-
bursed at rates “consistent with efficiency, economy,
and quality of care” while “safeguard[ing] against
unnecessary utilization of ... care and services.”
Medicaid providers sued Idaho claiming that its
reimbursement rates for rehabilitation services
were lower than §(30)(A) permits. The Court first
rejected the argument that the Supremacy Clause
creates a private right of action. “It instructs courts
what to do when state and federal law clash, but is
silent regarding who may enforce federal laws in
court, and in what circumstances they may do so.”
The Court also rejected the providers’ argument
that equity should permit their case to proceed.
First, the statute provided a remedy for a state’s
breach—Health and Human Services may with-
hold funds—suggesting Congress intended no
other remedies. Second, it would be difficult for
a court to fashion a remedy in this case—a reim-
bursement rate—given the broad and unspecific
language of §(30)(A).
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In a provision added by citizen initiative, the
Arizona Constitution entirely removes congres-
sional redistricting authority from the Arizona
State Legislature and places it in an unelected
commission. In Arizona State Legislature v. Arizona
Independent Redistricting Commission, the court
will decide whether this violates the U.S. Constitu-
tion’s Elections Clause, which requires that the
time, place and manner of congressional elections
be prescribed in each state by the “Legislature
thereof.” The Arizona district court ruled against
the Arizona Legislature, reasoning that the Supreme
Court previously held in two cases that a state may
allow state bodies other than the legislature to
redistrict. A dissenting judge didn’t disagree with
this, but pointed out that in those cases the state
legislature still was able to participate in the redis-
tricting process “in some very significant and
meaningful capacity.” While the use of redistricting
commissions is popular for drawing state legisla-
tive district lines, only Arizona and California have
mandated them for congressional redistricting.

In North Carolina State Board of Dental Examiners
v. FTC, the Supreme Court held 6-3 that if the
majority of state board members are active market
participants, antitrust immunity applies only if the
state actively supervises the board. The North
Carolina State Board of Dental Examiners is a
state agency principally charged with licensing
dentists. Six of its eight members must be actively
practicing, licensed dentists. After the board issued
cease-and-desist letters to nondentist teeth whiten-
ing service providers, the Federal Trade Commission
charged it with violating federal antitrust law. In
Parker v. Brown, the court held that states receive
state-action immunity from federal antitrust law
when acting in their sovereign capacity. According
to the court, nonsovereign entities controlled by
active market participants receive state-action
immunity only if the challenged restraint is clearly
articulated in state policy and the policy is actively
supervised by the state. Without active supervision,
the court reasoned, agencies, boards and commis-
sions made up of a majority of market participants
may act in their own interest rather than the public
interest. Here, the parties assumed the clear articu-
lation requirement was met and agreed the board
wasn’t actively supervised by the state. So the court
denied the board state-action immunity.

Michigan v. Environmental Protection Agency chal-
lenges a 2012 Environmental Protection Agency
regulation intended to limit mercury and other
emissions from mostly coal-fired power plants.
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Before regulating emissions from electric utilities,
the Clean Air Act requires the EPA administrator
to find that regulation is “appropriate and neces-
sary” based on a public health hazards study. The
question in this case is whether EPA unreasonably
refused to consider costs in making its determi-
nation that regulation was appropriate. The D.C.
Circuit agreed with the EPA that it was not required
to consider costs. “Appropriate”isn’t defined in the
relevant section of the Clean Air Act and dictionary
definitions of the term don’t mention costs. Through-
out the Clean Air Act, “Congress mentioned costs
explicitly where it intended EPA to consider them.”
States are involved in this case on both sides.

The court has accepted a case for the third time
involving the issue of whether disparate-impact
claims can be brought under the Fair Housing Act.
The Inclusive Communities Project sued the Texas
Department of Housing and Community Affairs,
claiming it was disproportionately approving Low
Income Housing Tax Credits in minority-con-
centrated neighborhoods and disproportionately
disapproving them in predominately white neigh-
borhoods so as to maintain segregated housing
patterns. It remains to be seen if Texas Department
of Housing and Community Affairs v. The Inclusive
Communities Project will settle like its predeces-
sors, Mt. Holly v. Mt. Holly Citizens in Action and
Magner v. Gallagher. The 11 federal circuits that
have decided this issue all have held that disparate-
impact claims are actionable.

The Railroad Revitalization and Regulatory
Reform Act (4-R Act) prohibits state and local
governments from imposing taxes that discriminate
against railroads. Railroads and other commercial
and industrial taxpayers in Alabama pay a four per-
cent sales tax on diesel fuel, trucks pay a 19-cents
per gallon excise tax and no sales tax, and water
carriers pay no tax. CSX claimed Alabama violated
the 4-R Act by requiring railroads to pay sales tax
on diesel fuel and exempting its competitors (even
though railroads paid less in sales tax than trucks
paid in excise tax). In Alabama Department of
Revenue v. CSX Transportation* the Court held 7-2
that railroads can be compared to their competi-
tors (rather than other commercial and industrial
taxpayers) when determining whether a tax is dis-
criminatory under the 4-R Act. Competitors are a
“similarly situated” class “since discrimination in
favor of that class most obviously frustrates the
purpose of the 4-R Act,” including restoring finan-
cial stability to railroads and fostering competition
between railroads and other modes of transporta-



tion. Because “[t]here is simply no discrimination
when there are roughly comparable taxes” differ-
ent taxes paid by railroads and their competitors
must be compared. And the justifications Alabama
offered for why water carriers don’t pay any tax on
diesel fuel must be examined when determining if
railroads have been discriminated against.

In 1992 in Quill Corp.v. North Dakota,the Court
held that states cannot require retailers with no in-
state physical presence to collect use tax. Since
2010, Colorado has required remote sellers to
inform Colorado purchasers annually of their
purchases and send the same information to the
Colorado Department of Revenue. Direct Market-
ing Association sued Colorado in federal court
claiming these requirements are unconstitutional
under Quill. The Court held unanimously in Direct
Marketing Association v. Brohl* that the Tax Injunc-
tion Act (TTA) does not bar a federal court from
deciding this case. Per the TIA, that federal courts
may not “enjoin, suspend or restrain the assess-
ment, levy or collection of any tax under State law”
where a remedy is available in state court. The TIA
was modelled on the Anti-Injunction Act, which
concerns federal taxes. According to the Court, “the
Federal Tax Code has long treated information
gathering as a phase of tax administration that
occurs before assessment, levy, or collection.” And,
while DMA’s lawsuit sought to “limit, restrict, or
hold back” tax collection in Colorado, it did not
“restrain” tax collection in the narrow sense —by
stopping it.

In Comptroller v. Wynne, the court will deter-
mine whether the U.S. Constitution requires states
to offer a credit to its residents for all income
taxes paid to another jurisdiction. The Wynnes
of Howard County, Md., received S-corporation
income that was generated and taxed in numer-
ous states. Maryland law allowed them to receive
a tax credit against their Maryland state taxes, but
not their Maryland county taxes. Maryland’s high-
est state court held that offering no credit against
their county taxes violated the dormant Commerce
Clause, which denies states the power to unjusti-
fiably discriminate against or burden interstate
commerce. If every state imposed a county tax
without a credit, interstate commerce would be
disadvantaged. Taxpayers who earn income out of
state would be “systematically taxed at higher rates
relative to taxpayers who earn income entirely
within their home state.”

In Alabama Legislative Black Caucus v. Alabama
the Supreme Court held 5-4 that when determining
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whether unconstitutional racial gerrymandering
occurred—if race was a “predominant motivating
factor” in creating districts—one-person-one-vote
should be a background factor. And Section 5 of
the Voting Rights Act (VRA) does not require a
covered jurisdiction to maintain a particular per-
cent of minority voters in minority-majority
districts. The Alabama Legislative Black Caucus
sued Alabama claiming by adding more minority
voters to majority-minority districts than were
needed for minorities to elect a candidate of their
choice Alabama engaged in unconstitutional racial
gerrymandering. The Court concluded that one-
person-one-vote should be taken as a given and
not be weighed with other nonracial factors (com-
pactness, contiguity, incumbency protection, etc.)
because the predominance analysis is about
“whether the legislature ‘placed’ race ‘above tradi-
tional districting considerations in determining
which persons were placed in appropriately appor-
tioned districts.”” Section 5 does not require
covered jurisdictions to maintain a particular per-
cent of minority voters in majority-minority
districts. Instead, it requires that a minority’s abil-
ity to elect a preferred candidate be maintained.
State legislatures must have a “strong basis in evi-
dence” to support their race-based choices when
redistricting.

In Walker v. Texas Division,Sons of Confederate
Veterans, the Texas Department of Motor Vehicles
Board rejected the Texas Division of the Sons of
Confederate Veterans’ application for a specialty
license plate featuring images of the Confederate
flag. The Fifth Circuit agreed with Texas’ Sons of
Confederate Veterans that its First Amendment
rights had been violated. The speech in this case was
private, applying the “reasonable observer test” test
from Pleasant Grove City, Utah v. Summum,555 U.S.
467 (2009), where the court held that monuments
in a public park are government speech. While gov-
ernments have historically used monuments “to
speak to the public” in parks, a reasonable observer
would understand that specialty plates are private
speech because “states have not traditionally used
license plates to convey a particular message to the
public.” The board engaged in viewpoint discrimi-
nation because it “discriminated against Texas
SCV’s view that the Confederate flag is a symbol of
sacrifice, independence, and Southern heritage.”

In the 2008 case of Baze v. Rees, the court approved
a three-drug method for lethal injections: sodium
thiopental to induce unconsciousness so pain is not
felt when the second and third drugs cause paralysis
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and cardiac arrest. In Glossip v. Gross, the court
will decide whether Oklahoma’s use of midazolam
instead of sodium thiopental violates the Eighth
Amendment because it cannot reliably produce a
deep, coma-like unconsciousness to prevent the
substantial pain caused by the second and third
drugs.The death row inmates in this case claim that
midazolam poses a substantial risk that they will
experience severe pain because it has a “ceiling
effect” —at a certain dose it will have no greater
effect—and can cause “paradoxical reactions” such
as agitation. The district court rejected these con-
cerns, relying on expert testimony that midazolam
at the high dose used in executions, regardless of a
ceiling effect, “will have the effect of shutting down
any individual’s awareness of pain” and that a para-
doxical effect is rare and occurs most frequently at
a low therapeutic dose.

So far the Supreme Court’s current term has
been a mixed bag for the states. Armstrong is a
significant win. Had the Supreme Court ruled oth-
erwise, the Supremacy Clause would have provided
a cause of action for every federal statute that
arguably conflicts with state law. North Carolina
State Board of Dental Examiners is a significant
loss for the states because it reduces the authority
of state legislatures and governors to compose
state agencies, boards and commissions as they
may prefer. Alabama Department of Revenue and
DMA might be fairly described—in total—as a
draw for state government but for Justice Kennedy’s
concurrence in DMA, almost certainly prompted
by the SLLC’s amicus brief, that the “legal system
should find an appropriate case for this Court to
reexamine Quill.”

Editor’s Note

For updates on decisions of the U.S. Supreme Court’s
2014-2015 term, please visit The Book of the States page
in CSG’s Knowledge Center:
http://knowledgecenter.csg.org/kc/category/content-type/
content-type/book-states

About the Author

Lisa Soronen is the executive director of the State and
Local Legal Center. In this role, she files amicus curiae
briefs to the United States Supreme Court on behalf of
members of the Big Seven, including CSG, in cases affect-
ing state and local government.
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Table 2.3

STATE INTERGOVERNMENTAL EXPENDITURES, BY FUNCTION AND BY STATE: 2013

(In thousands of dollars)

FEDERAL AID

Specified functions

General local Miscellaneous
government Public and

State Total support Education welfare Highways Health combined
United States . $488,782,863 $28,412,169 $324,995,548 $55,565,254 $18,158,521 $20,242,808 $41,408,563
Alabama.. 6,476,073 206,798 4,786,505 112,719 207,478 41,229 1,121,344
Alaska... 2,032,061 53,137 1,195,250 89,495 2,779 137,916 553,484
Arizona 8,209,708 2,011,941 4,875,144 278,934 710,416 87.688 245,585
Arkansa: 4,937,560 277,404 4,260,638 0 178,732 952 219,834
California 95,069,461 2,376,481 49,676,956 28,188,143 4,095,287 7,215,873 3,516,721
Colorado.. 6,291,390 128,595 4,296,969 834,531 380,378 100,908 550,009
Connecticut.. 4,908,546 392,295 3,677,030 348,399 2,878 283,133 204,811
Delaware . 1,271,359 0 1,113,944 9,883 5,741 19,933 121,858
Florida.. 17,809,542 1,770,457 13,917,786 79 586,460 63 1,534,697
10,361,359 0 9,239,380 388,976 115,367 222,511 395,125
220,844 165,122 0 382 0 12,821 42,519
1,981,659 214,682 1,577,707 0 124,622 3,684 60,964
15,549,167 1,814,068 8,985,799 1,622,677 792,103 169,917 2,164,603
9,292,344 673,655 7,638,130 45234 800,244 29,131 105,950
4,753,646 142,694 3,303,997 119,944 456,311 116,153 614,547
4,057,504 149,485 3,511,730 1,822 205,305 49,563 139,599
4,802,691 0 4,042,320 117,689 187,793 134,554 320,335
Louisiana. 6,241,308 195,942 4,418,515 141,231 55,495 0 1,430,125
Maine.... 1,238,618 119,936 1,011,583 17221 23,633 100 66,145
Maryland. 8,641,281 119,927 6,327,270 0 157,612 852,949 1,183,523
Massachusetts 9,401,248 955,227 6,819,860 285,033 206,756 16,625 1,117,747
Michigan.. 19,249,754 1,098,498 13,017,254 2,890,755 1,134,573 134,834 973,840
Minnesota 12,975,915 1,303,389 9,360,135 487,296 1,096,853 84,448 643,794
Mississippi 5,053,070 578,259 3,125,051 428,653 337,191 53,206 530,710
Missouri 5,771,802 199,438 5,137,864 1,764 184,907 1,623 246,206
Montana .. 1,373,069 145,613 915,953 36,917 17,683 14,446 242,457
Nebraska . 2,170,630 482,439 1,451,769 43,167 8,119 52,895 132,241
Nevada.. 4,214,581 1,136,976 2,768,853 141,069 87,815 16,247 63,621
New Hampshire .. 1,300,770 58,805 1,042,021 142,280 34,897 2,342 20,425
New Jersey .. 11,102,269 1,249,362 7,704,621 980,027 191,983 27,472 948,804
New Mexico 4,500,634 1,301,539 2,997,241 0 43,854 7,642 150,358
New York..... 56,236,537 424,416 28,887,650 9,543,635 15,668 6,413,944 10,951,224
13,172,640 197,036 10,539,476 1,569,013 237,665 144,075 485,375
1,632,316 313,359 849,565 17,196 138,155 8,106 305,935
Ohio.. 16,517,064 1,461,936 10,923,197 1,536,390 794,746 544,559 1,256,236
Oklahoma 4213211 113,309 3,427,884 43,901 380,045 83,754 163,718
Oregon..... 5,495,337 190,526 3,657,321 635,121 443229 157,121 412,019
Pennsylvania .. 18,834,325 234,928 12,164,335 1,990,320 694,614 1,116,494 2,633,634
Rhode Island.. 1,170,440 57,248 1,005,225 78,446 18,605 7 10,909
South Carolina 5,454,008 1,661,651 3,411,496 87,346 93,287 38,989 161,239
South Dakota. 740,104 30,649 569,147 7,904 44,401 6,585 81,418
Tennessee 7,074,682 287,580 5,078,822 849,978 157,729 82,786 617,787
Texas.. 27,590,295 172,407 24,815,359 515,372 240,870 339,412 1,506,875
Utah.. 3,069,082 0 2,872,425 22,480 81,107 45,185 47,885
‘Vermont 1,501,657 0 1,473,024 0 52,640 0 -24,007
Virginia. 11,255,705 1,001,724 6,805,350 584,083 535,328 392,596 1,936,624
Washingto! 9,771,797 118,744 7,546,421 7,128 657,272 627,462 820,770
West Virginia.. 2,469,535 108,276 2,018,529 39,353 13,038 58,498 231,841
‘Wisconsin 9,637,247 2,233,452 5,676,785 283,102 600,627 284,107 559,174
Wyoming . 1,681,018 482,764 1,076,262 166 23,050 8,270 90,506

Source: U.S. Census Bureau,2013 Annual Survey of State Government

Finances.

Note: Data users who create their own estimates using these data should
cite only the U.S. Census Bureau as the source of the original data. Data
in this table are based on information from public records and contain
no confidential data. Although the data in this table come from a census

of governmental units and are not subject to sampling error, the census
results may contain nonsampling error. Additional information on non-
sampling error, response rates, and definitions may be found within the
survey methodology http://www2.census.gov/govs/state/13_methodology.

pdf and technical documentation.

Additional Note: Detail may not add to total due to rounding.
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FEDERAL AID

Table 2.4
STATE INTERGOVERNMENTAL EXPENDITURES, BY TYPE OF RECEIVING GOVERNMENT AND BY STATE: 2013
(In thousands of dollars)

Total
intergovernmental School Other
State expenditure Federal districts local governments
United States . $488,782,863 $3,392,576 $263.177,928 $222,212,359
Alabama 6,476,073 0 4,772,486 1,703,587
Alaska.... 2,032,061 0 0 2,032,061
Arizona. 8,209,708 0 4,863,961 3,345,747
Arkansas... 4,937,560 18 4,260,638 676,904
California 95,069,461 2,775,752 46,390,472 45,903,237
Colorado... 6,291,390 3,005 4,272,693 2,015,692
Connecticut. 4,908,546 0 36,930 4,871,616
Delaware .. 1,271,359 956 1,107,792 162,611
Florida.. 17,809,542 0 13,592,090 4,217,452
Georgia. 10,361,359 0 9,239,380 1,121,979
Hawaii... 220,844 0 0 220,844
Idaho.. 1,981,659 382 1,571,707 403,570
1llinois 15,549,167 0 8,926,732 6,622,435
Indiana.. 9,292,344 8,950 7,638,105 1,645,289
Towa.. 4,753,646 24,812 3,303,868 1,424,966
Kansas ... 4,057,504 0 3,511,730 545,774
Kentucky .. 4,802,691 1,751 4,042,320 758,620
Louisiana.. 6,241,308 0 4,415,418 1,825,890
Maine.... 1,238,618 0 0 1,238,618
Maryland. 8,641,281 5,811 0 8,635,470
Massachusetts 9,401,248 0 1,142,934 8,258,314
19,249,754 202,983 13,004,555 6,042,216
12,975,915 13,613 9,338,113 3,624,189
5,053,070 0 3,103,894 1,949,176
5,771,802 0 5,137,864 633,938
Montana .. 1,373,069 68,036 915,828 389,205
Nebraska . 2,170,630 303 1,451,769 718,558
Nevada.. 4,214,581 43,057 2,768,851 1,402,673
1,300,770 3,308 170,902 1,126,560
11,102,269 0 5,673,830 5,428,439
4,500,634 19,000 2,997.241 1,484,393
56,236,537 0 15,547,705 40,688,832
13,172,640 0 0 13,172,640
1,632,316 0 849,565 782,751
16,517,064 0 10,923,197 5,593,867
4213211 9,929 3,417,884 785,398
5,495,337 54,786 3,655,869 1,784,682
Pennsylvania ... 18,834,325 0 11,567,331 7,266,994
Rhode Island.. 1,170,440 129,162 60,501 980,777
South Carolina 5,454,008 18,204 3,367,230 2,068,574
South Dakota 740,104 0 569,147 170,957
Tennessee 7,074,682 0 303,949 6,770,733
Texas 27,590,295 1,390 24,582,015 3,006,890
Utah 3,069,082 0 2,870,958 198,124
Vermont. 1,501,657 0 1,473,024 28,633
Virginia. 11,255,705 0 24,392 11,231,313
Washington 9,777,197 1,312 7,546,300 2,230,185
West Virginia.. 2,469,535 4,404 2,007,711 457,420
Wisconsin 9,637,247 0 5,676,785 3,960,462
Wyoming . 1,681,018 0 1,076,262 604,756
Source: U.S. Census Bureau,2013 Annual Survey of State Government results may contain nonsampling error. Additional information on non-
Finances. sampling error, response rates, and definitions may be found within the

Note: Data users who create their own estimates using these data should survey methodology http://www?2.census.gov/govs/state/13_methodology.
cite only the U.S. Census Bureau as the source of the original data. Data pdf and technical documentation http://www2.census.gov/govs/state/
in this table are based on information from public records and contain statetechdoc2013.pdf.
no confidential data. Although the data in this table come from a census Additional Note: Detail may not add to total due to rounding.
of governmental units and are not subject to sampling error, the census
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LEGISLATIVE ELECTIONS

The 2014 Legislative Elections
By Tim Storey

The 2014 election resulted in Republican dominance of state legislative control unmatched
in nearly a century. Riding a surge of disaffection with a president in the sixth year of office,
combined with low, midterm voter turnout among Democrats, Republicans won big. They
also continued to benefit from a built in redistricting advantage stemming from the 2010
election success by the party. Essentially, everything went one direction in the 2014 election —

the direction of the Grand Old Party.

The GOP gained more than 300 legislative seats
nationwide in November 2014, giving the party
control of 30 statehouses and 4,100 of the nation’s
7,383 legislative seats. That is the most seats since
1920 and the most legislative chambers in the history
of the Republican Party.

The 2014 election was a GOP landslide in nearly
every sense of the word. However, the numerical
gains for the party were not overly impressive
because Republicans were so successful in 2010,
and to a lesser degree in 2012. There simply were
not enough seats in play to make large seat gains.
In the 2010 election, Republicans added more than
720 legislative seats to their ranks.

Republican success in state elections in 2014
came as no surprise. Midterm elections almost
always spell trouble for the party holding the
White House. With Democratic incumbent Presi-
dent Barack Obama at the midpoint of his final
term in 2014, Republican strategists knew it was
only a question of how high they could go. In the
29 midterm election cycles since 1902 —including
2014 —the party of the president has lost legisla-
tive seats in 27 of them. That’s an abysmal winning
percentage of only 7 percent.

Or, from the opposite perspective, the party not
residing at 1600 Pennsylvania Ave., wins seats in
state legislatures in midterms 93 percent of the
time. Even though many Democratic state legisla-
tive candidates tried to distance themselves from
President Obama while on the campaign trail and
amid talk about an improving U.S. economy, they
couldn’t overcome one of the most consistent
historic trends in all of American politics. In only
two midterm elections has the party in the White
House added to its legislative numbers. In 1934, at
the height of the Great Depression, voters backed
Franklin Roosevelt’s Democrats. And in 2002 as
the nation continued to react to the attacks of

September 11th the previous year, Republicans
gained 177 legislative seats in George W. Bush’s
first midterm.

Record GOP Control
of Legislative Chambers

There are 99 state legislative chambers in the 50
states. Nebraska voters changed their constitution
in 1934, making the state the only one in the nation
with a unicameral legislature. Nebraska’s constitu-
tional amendment also mandated that candidates
for The Unicameral, as it is now called, run in non-
partisan elections. So, there are 98 partisan legislative
chambers in the U.S. After their sweep in the 2014
elections, Republicans have the majority in two-
thirds of those partisan chambers —an unprecedented
high water mark for the party of Lincoln.

In 2014, Republicans won enough seats from
Democrats in specific states to add 11 legislative
chambers to their side. Democrats did not switch
any Republican chambers to their control. This
was an echo of 2010, when Republicans shifted 22
chambers to their column and lost none.

No legislative bodies are currently tied, which
is relatively unusual. Typically, there will be one
or two chambers in the country that wind up with
even numbers of Democrats and Republicans
every two years. For almost 30 years—1984 until
2012 —at least one chamber was tied.

More Partisan Metrics

Regular legislative elections were held in 46 states
in 2014 for 6,049 of the 7,383 legislative seats.
Louisiana, Mississippi, New Jersey and Virginia
hold legislative elections in odd-numbered years.
In four states—Kansas, Minnesota, New Mexico
and South Carolina—the senates were not up. All
senators in those states were elected to four-year
terms in 2012.
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Source: NCSL, 2015.

Figure A: 2015 State Legislative Partisan Control

. Republican (30)
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[ ]split®
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Republicans control both chambers of the legis-
lature in 30 states, up from 27 states in 2014 before
the election. Conversely, Democrats control the
legislature in only 11 states, a drop from 19 pre-
election. The two parties have shared control of the
legislature in eight states, with one party holding
the senate and the other one having the house. The
number of divided states remains relatively low,
although up from the historic low of four between
the 2012 and 2014 elections. It has been more than
10 years since the number of divided states was in
double digits.

Republicans added nearly 320 legislative seats to
their bottom line in 2014. When legislative sessions
began in January of 2015, there were 4,125 state
legislators who were elected as Republicans, the
most Republican legislators in nearly a century.
There were 4,363 Republican legislators after the
1920 election when Warren Harding became presi-
dent. The most legislative seats ever held by either
party happened in 1974, when 5,100 of the nation’s
legislators—68.1 percent—were Democrats. Repub-
licans now control 56.5 percent of the partisan
seats in state legislatures.
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Third party state legislators make up only 0.4
percent of all legislative seats; 30 legislators are
neither Democrats nor Republicans. The Vermont
House accounts for nearly half of the 30 third party
lawmakers in the country, where six are progres-
sives and six are independent.

Regional Overview

The post-2014 partisan legislative map is decid-
edly red in hue in every region of the country. The
only blue on the map, where Democrats remain in
charge of the whole legislature, shows up almost
entirely in states that border the Atlantic and
Pacific oceans. Vermont and Illinois are the only
Democratic states without a saltwater coastline.
Republicans expanded their ranks in every region
of the nation in 2014. They added seats in Southern
states where they are the strongest for the fourth
consecutive election cycle.

The relatively swift increase of Republican
dominance in Southern states is nothing short of
remarkable. Prior to the 1990 election, only 25 per-
cent of legislators in the South were Republican.
Democrats held the majority of every legislative



body south of the Mason-Dixon Line. Since 1982,
Republicans have increased their numbers of
legislative seats in the South in every single elec-
tion cycle except for 2006. They now control 62.5
percent of Southern legislative seats. More impor-
tantly, every chamber in the region, except for the
Kentucky House, has a GOP majority and leader.
Many pundits thought Republicans were poised to
win the Kentucky House in their 2014 sweep, yet
Democrats didn’t lose a single seat in the chamber,
making it a rare bright spot for the party.

Table A: Republican Percent of Seats
Held by Region, 2015

East 44.4%
South 62.5%
Midwest 63.3%
West 56.1%

Source: NCSL, 2015.
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Chambers that Flipped

In every two-year election cycle, an average of 13
legislative chambers shift party control. Typically,
one party claims the bulk of the switches, and the
less fortunate party snags a couple, thus having
a silver lining. As in the 2010 cycle, all the cham-
bers shifted in one direction in 2014, from D to R.
Republicans won control in 11 chambers; two short
of the average. Not only did Democrats not gain in
chambers in 2014, they lost seats in the vast major-
ity of chambers where seats were up. Democrats
managed to add seats to their column in only 13
chambers. Republicans boosted their ranks by at
least one seat in 64 chambers.

Republicans saw their largest gains in the
400-member New Hampshire House, a chamber
that has become very competitive over the past few
elections, with a majority control shift in four of the
past five elections. Republicans flipped more than
60 seats to win back the Granite State House of
Representatives after losing it in 2012.

Republicans seized both chambers in West Vir-
ginia, giving them control of the state’s legislature
for the first time since the 1920s. On Election Day,
Republicans won a whopping 20 additional seats
in the House, giving them a comfortable majority
of 64 to 36. They tied the senate at 17 seats each.
On the day after the election, a Democratic senator

70

Figure B: Percent of Legislative Seats Held by Party, 1900-2015
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Figure C: 2015 State Partisan Control

Source: NCSL, 2015.
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changed party affiliation to the GOP, giving the party
the senate majority for the first time since 1932.

Nevada was another state where both chambers
went from Democrat to Republican. In the Nevada
Senate, Republicans needed to win only one seat to
convert the 10 Republicans-11 Democrats minority
to an 11 Republicans-10 Democrats majority, and
they pulled it off. Nevada Assembly Democrats got
swamped by the GOP tide and lost a dozen seats,
giving the Republicans a comfortable 27-15 majority
headed into 2015.

New Mexico voters gave Republicans control of
the House in the Land of Enchantment for the first
time in 60 years. The post-election GOP majority
was 37-33.The New Mexico Senate did not have any
seats up for election in 2015.

One of the two closest legislative chambers going
into the election was the Colorado Senate, where
Democrats held an 18-17 majority before ballots
were cast. Republicans won enough of the very close
senate seats, even though they also lost a couple,
and flipped the chamber back to their column—18
Republicans and 17 Democrats—after a decade in
the minority.
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The Minnesota House switched for the third con-
secutive election. Republicans gained nine seats to
earn a 72-62 majority.

Like the Minnesota House, the Maine Senate has
been one of the biggest legislative battlegrounds in
recent years, having changed hands seven times
since 1994.In 2014, Republicans seized control again
after losing it two years ago.

In the New York and Washington senates, Re-
publicans had been in control since 2012 by virtue of
coalitions with small groups of dissident Democrats,
even though Republicans did not actually have the
numerical majority of the seats. New York Repub-
licans won back the majority advantage outright
(33-30) in the Empire State, as did Washington
Republicans (25-24).

Gubernatorial Elections
and Overall Control of States

One of the most fascinating outcomes of the 2014
elections at the state level was that Republicans
did not see a net gain in the total number of states
completely run by the GOP. Headed into the 2014
election, there were 23 states where the legislature



and governor were both in the hands of Republi-
cans. Democrats controlled 15 states and 11 were
divided. As noted, Republicans had a net increase
of 11 legislative chambers, but their gains in gover-
nor’s races were less impressive.

There were races for governor in 36 states in
2014. In six of those states, the party affiliation of
the governor changed with Republicans winning
back the governor’s mansion from Democrats in
Arkansas, Illinois, Maryland and Massachusetts.
Democrats took back the governor’s office in
Pennsylvania; in Alaska, the governor went from
being a Republican to an Independent.

With all of those changes, the number of total
GOP states—legislature and governor —stayed the
same at 23; however, the number of states with
Democrats running the show declined from 15 to
seven. There are now 19 states with divided gov-
ernment—eight more than before the election.

Presidents and Legislative Elections

In the four elections since 2008 with either Barack
Obama on the ballot or in the White House, Demo-
crats have suffered a net loss of 816 state legislative
seats. President Obama is far from having the worst

LEGISLATIVE ELECTIONS

track record of the presidents who saw their party
strengt