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FOREWORD

HIS BICENTENNIAL celebration of the United States marks the

signing of the Declaration of Independence, a document which
transformed individual colonies into sovereign States united under a
common purpose but free to act within broad parameters for the best
interests of their citizens. This 1976-77 edition of The Book of the
States makes its contribution to the national Bicentennial by present-
ing a series of three articles tracing the evolution of the States in the
federal union from independence to the present.

Since 1935, The Book of the States has provided authoritative in-
formation on the structures, working methods, financing, and func-
tional activities of state governments. The legislative, executive, and
judicial branches are surveyed along with intergovernmental rela-
tions and the major areas of public service performed by the States.
In the past, emphasis has been given to developments of the two years
preceding the biennial publication. This remains the case in the
1976-77 edition, but the Bicentennial does afford an opportumty
for retrospection. .

Coverage in this edition, which is Volume XXI, extends to late
1975. Supplemental rosters of state legislators and other officials are
published by the Council of State Governments as part of its mission
of service to the States.

The Council of State Governments wishes to acknowledge the in-
valuable help of many state officials and members of the legislative
service agencies who furnished information on a wide variety of
subjects. We likewise extend our thanks to the many individual
authors whose contributions appear in this edition.

BREVARD CRIHFIELD
Lexington, Kentucky Executive Director
April 1976 The Council of State Governments
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THE ESTABLISHMENT OF A NATION
1776-1819

‘ By Gorpon S. Woop*

state governments, for the Revolutionary era was the most creative period of
constitutionalism in American history, and the establishment of our state gov-
“ernments was at the heart of that constitutionalism. Not only did the formation
of the new Revolunonary States in 1776 establish the basic structures of our po-
litical institutions, but their creation brought forth the major conceptions of our
political and constitutional culture that have persisted to the present. Our bi-
cameral Legislatures, our tripartite separation of powers, our bills of rights, our
notion of a constitution, and our unique use of constitutional conventions were
all born in the state constitution-making period between 1776 and the early 1780s,
well before the federal Constitution of 1787 was created.

Difficult as it may be for Americans to accept, it was not the federal Constitution
that originated our understanding of constitutionalism. Indeed, the new federal
government of 1787—the way it was structured and formed—was only the product
of what had taken place in the making of the state governments during the previ-
ous decade. In the first crucial years of independence the States, not the central
government, were the focus of interest for most Americans.

From the middle of the nineteenth century, particularly as a result of the crisis
that led to the Civil War, to the present, Americans have engaged in a continuing
debate over the priority of the Union or the States, Although the Continental Con-
gress, organized in the fall of 1774, undeniably preceded the formation of the
separate States in 1776, there can be no doubt that at the time of independence
most Americans were obsessed not with the Congress or the structure of the fed-
eral Union but with the constitutions of their individual States. Before the Revo-
lution, being a member of the British empire meant being an inhabitant of a par-
ticular colony, whose history generally went back a century or more. From these
colonies the States in 1776 inherited not only their geographical boundaries but the
affections and loyalties of the people. Despite all the nationalizing and centralizing
sentiments fomented by the debate w1th Great Br1ta1n in the 1760s and early 1770s,
by the time of indepenidence a man’s “country” was still his colony or State. For
John Adams, the Massachusetts delegation in Congress was “our embassy.” As
late as 1787 some Marylanders still called their State ““the nation.” The Declaration
of Independence, though drawn up by the Continental Congress, was actually a
declaration by “thirteen united States of America” proclaiming that as “Free and
Independent States they have full power to levy war, conclude peace, contract
alliances, establish commerce, and to do all other acts and things which inde-
pendent states may of right do.”

The Articles of Confederation, America’s first federal Union, was created in 1777
and ratified by all the States in 1781. Despite all the powers the Articles gave to the
Congress, they did not fundamentally alter this independence of the States. Com-
mercial regulation and taxing power, indeed all final governmental, law-making

IN THIS BICENTENNIAL year it is important for us to understand the origins of our

*Mr. Wood is Professor of History at Brown University.
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power, remained with the States. Seven of the States even felt it necessary to enact
the Declaration of Independence to give it the obligation of law within the State.
Under the Articles, congressional resolutions continued to be mere recommen-
dations, which the States were left to enforce. Americans were citizens of their
separate States, not of the United States, a confusing situation that was actually
not clarified until the Fourteenth Amendment to the Constitution in 1868. The
individual States jealously guarded the independence and sovereignty that the
Declaration of Independence had given them and, even in violation of the Ar-
ticles of Confederatlon, made war, provided for armies, laid embargoes and in
some cases.even carried on separate diplomatic correspondence and negotiations
abroad. The Confederation was intended to be and remained a kind of treaty
among sovereign States, smular in some respects to the present union of Euro-
pean states.

STATE GOVERNMENT ESTABLISHMENT

It is clear then that at the time of independence the States were the pohtlcal
bodies Americans cared most about. They were to be the arena for testing all that
Americans had learned about politics both from their colonial experience and
from the debate with Great Britain in the 1760s and early 1770s. In that great
imperial controversy the colonists had developed a comprehensﬁle understanding
of politics—how governmental power could be abused, how tyranny arose, and how
the people could best protect their rights and liberty. Even before the Declaration
of Independence many American leaders were eager to apply this knowledge in
the reconstruction of their separate colonial governments. In fact, making new
state constitutions, as Thomas Jefferson said in the spring of 1776, was “the whole
object of the present controversy,” for the aim of the Revolution had become not
simply independence from British tyranny but the eradlcatlon of the future possi-
bility of tyranny.

Such an awesome goal explains the Revolutionaries’ exhilaration in 1776 over
the prospect of forming their new state governments.. They believed, as John Jay
of New York said,.that they were “the first people whom heaven has favoured
with an opportunity of dehberatmg upon, and choosmg the forms of government
under which they should live.” Nothing—not the creation of the Confederation,
not the military operations of the war, not the making of the French alliance—
in the years surrounding the Declaration of Independence engaged the interests
of Americans more than the framing of these separate state governments. State
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constitution-making was, as Jefferson said, “a work of the most interesting nature
and such as every individual would wish to have his voice in.” Once independence
was declared in July 1776 the business of the Continental Congress was stymled
because so many delegates, including Jefferson, left for home to take part in the
paramount activity of erecting new state governments. “Constitutions employ
every pen,” remarked Francis Lightfoot Lee of Virginia in the fall of 1776.

By the spring of 1777 all the former colonies had either revamped their charters,
as in the case of Connecticut, Massachusetts, and Rhode Island, or had written
new constitutions. Never in the history of the world had there been such a remark-
able burst of constitution-making. It captured the attention of intellectuals every-
where in the world, and the state constitutions were soon collected together in
print and translated into several languages.

Although the Revolutionaries knew they would establish republics, they did
not know precisely what this meant institutionally. There was, therefore, con-
fusion and dispute about what forms the new governments should take. The
Revolutionaries’ central aim in 1776 was to prevent power, which they identified
with the rulers or the Governors, from encroaching upon liberty, which was the
possession of the people or their representatives in the Legislatures. They thus
sought to create some sort of mixture or balance between power and liberty. In
all the constitutions the much-feared Governors were weakened, and the popular
assemblies were strengthened. As a balancing force between both, upper houses
or Senates (the term taken -from Roman antiquity) were created in all the States
except Georgia, Pennsylvania, and Vermont. The Senates were to be aristocracies,
composed not of any legally defined nobility but of the wisest and best members of
the society, who would revise and correct the well-intentioned but often careless
measures of the people exclusively represented in the Houses of Representatives.

‘Because the constitution-makers in 1776 identified tyranny with executive au-
thorlty, they stripped the Governors of their former royal or prerogative powers—
the powers to control the meeting of the Legislatures, veto legislation, declare war
or make peace, raise armies, coin money, erect courts, lay embargoes, and pardon
crimes. In Pennsylvania, which created the most radical of all the new state con-
stitutions, even the office of Governor was eliminated; executive authority there
was granted to a 12-man executive council directly elected by the people. Other
States, while clinging to the idea of a single executive magistrate, in effect destroyed
the substance of an independent Governor. All the Governors were surrounded
by controlling councils elected by the Legislatures. The Governors were to be
~elected annually, generally by the assemblies, limited in the times they could be
reelected, and subject to impeachment.

Since English kings and royal governors had mamtamed thelr power through -
their abuse of filling offices in order to “influence” or “corrupt” the Parliament
or Legislatures, the constitution-makers were especially frightened of the power of
appointment This power was thus wrested from the traditional hands of the chief
maglstrate and glven in most cases to the Legislatures. This change was justified
in the 1776 constitutions by the principle of separation of powers, a doctrine made
famous by Montesquleu in the middle of the eighteenth century. Such a stress
on keeping the executive, legislative, and judicial parts of the government separate
and distinct was invoked by Americans in order to insulate the judiciary and espe-
cially the Legislatures from the kind of executive manipulation or “corruption”
of the members of Parliament that characterized the English constitution. Hence
in the Revolutionary state constitutions, unlike the English constitution, execu-
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tive officeholders were categorically barred from sitting in the Legislatures. As a
consequence of this effort by Americans to ensure that their popular representa-
tives would not become tools of an insidious gubernatorial power, parliamentary
cabinet government was forever prohibited in America; and our constitutional de-
velopment moved off in a direction entirely different from that of England .

The powers and prerogatives taken from the Governors were given to the Leg-
islatures, marking a radical shift in the traditional responsibility of government.
Throughout English history the government as such had been identified exclusively
with the Crown or the executive; Parliament’s responsibility had generally been
confined to voting taxes and passing corrective and exceptional legislation. Now,
however, the new American State Legislatures, in particular the lower houses -of
the assemblies, were no longer to be merely adjuncts of or checks on governmental
power but were to assume familiar magisterial prerogatives, including the making
of alliances and the granting of pardons, which Legislatures had rarely ever exer-
cised.

EvoLuTiON OF CONSTITUTION-MAKING

More important than these institutional arrangements of 1776-77 were the radi-
cal changes Americans made in the concept of a constitution and the process of
constitution-making. Until the American Revolution the term constitution gen-
erally referred to the way a government was put together or constituted; it in-
cluded not only basic rights and principles but all the leglslatlon and the other
ordinary workings of government. After the Revolution a constitution became
something very different from the government.

During the imperial controversy, the colonists had been compelled to recognize:
a distinction between the legality of acts of Parliament and their constitutionality,
that is, their correspondence with those fundamental principles of rightness and
justice that presumably had made the English constitution a bulwark of liberty.
If those constitutional principles were to be protected from mere law-making and
made inviolable, then they somehow had to be lifted out of the machinery of gov-
ernment and set above it. This experience, together with the colonists’ long tra-
dition of familiarity with written charters as defensive devices against royal au-
thority, made it inevitable in 1776 that their state constitutions would become, un-
like the English constitution, parchment prescriptions for government distinctly
separable from law-making and the other ordinary workings of the government.

Thereafter it became nearly impossible for people anywhere in the world to
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think of a constitution as anything but a printed document “to which,” as Thomas
Paine said, “‘you can refer, and quote article by article; and which contains . . .
every thing that relates to the complete organization of a civil government, and
the principles on which it shall act, and by which it shall be bound.”

Some Americans soon questioned whether this concept of a constitution as a
fundamental law distinct from ordinary law could ever be sustained, since many
of the Legislatures not only had created the constitutions in 1776 but in the sub-
sequent years repeatedly altered them. At first some of the States grappled with
various sorts of rudimentary devices to ensure the fundamentality of their con-
stitution. Some simply declared it to be so; others required a larger majority or
successive acts of the Legislature for amending the constitution. But none of these
measures proved effective against recurrent legislative encroachments in the late
1770s and early 1780s.

Gradually Americans moved toward an institutionalization of the belief that
if the constitution were to be truly immune from legislative tampering, it would
have to be created, as Jefferson said in 1783, “by a power superior to that of the
ordinary legislature.” For a solution Americans fell back on the convention, an
institution used in the Revolutionary crisis, and gave it a new heightened mean-
ing. Instead of a convention being, as it had been in 1775-76, merely a legally
deficient Legislature necessitated by the inability of the regular representation of
the people to meet, the convention now became a special alternative representa-
tion of the people with the exclusive authority to frame or amend a constitution.
When Massachusetts and New Hampshire came to write new constitutions in the
1780s, the pattern of constitution-making had become clear: constitutions were
formed by specially elected convenuons and then placed before the people for
ratification.

By the early 1780s the increasing legislative violations of the constitutions com-
pelled many American leaders to rethink their original ideas about politics. The
Legislatures were not as protective of individual liberties as the Revolutionaries
had expected. Many of the state assemblies pushed beyond the generous grants of
legislative power made by the Revolutionary constitutions to absorb numerous
executive and judicial duties—directing military operations, for example, and set-
ting aside court judgments. By the middle 1780s, in the minds of many American
leaders the State Legislatures had come to replace the Governors as the political
authority to be most feared. No longer did it matter that the Legislatures were
supposed to be the elected representatives of the people. “173 despots would surely
be as oppressive as one,” wrote Jefferson in his Notes on Virginia. “An elective
despotism was not the government we fought for.”

This experience in the 1780s led Americans into revising their early state con-
stitutions by strengthening the executives, Senates, and judiciaries at the expense
of the Houses of Representatives. The Governors were to be freed of their de-
pendence on the Legislatures, once again given the central responsibility for gov-
ernment, and regranted many of the powers, including the appointing of offices
and vetoing legislation, they had lost in 1776. Senates were to be instituted where
they did not exist, and where they did exist were to be made more stable through
longer terms and distinct property qualifications. Judges were to become inde-
pendent guardians of the constitution. By 1790 Georgia, Pennsylvania, and South
Carolina had reformed their constitutions along these lines; Delaware, New Hamp-
shire, and Vermont followed in the early 1790s.

These state legislative encroachments and abuses of power in the 1780s also
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contributed to the creation of a new federal structure for the Union in 1787. To
be sure, the obvious weaknesses of the Articles of Confederation in matters of na-
tional finance, commerce, and foreign affairs made some sort of revision of the
Union necessary. By 1787 many American leaders had concluded, as well, that only
a strong central government acting directly on individuals and organized as
the state governments were organized—with a single executive, a bicameral Legis-
lature, and a separate judiciary—could overcome the problems of government
within the States. It would not be the only time in American history that the in-
ability of the States to solve their problems would provoke federal intervention.

RisE oF FEDERALISM

The formation of the federal government in 1787 marked a fundamental turn-
ing point in the development of American constitutionalism. No longer were the
States the only governments that mattered to most Americans. Some of the Fed-
eralists, or supporters of the Constitution, wanted to make the States little more
than administrative subdivisions of a large consolidated national ‘state. Affection
for the States among the people was still too strong, however, and the Federalists
had to settle for a division of sovereignty between the States and the national gov-
ernment, creating the “federalism” which still astounds the world. Yet the Anti-
Federalists, or the opponents of the Constitution, warned in 1787-88 that the Con-
stitution with its “supreme law of the land” authority “‘must eventually annihilate
the independent sovereignties of the several states.” If the federal government as-
sumed all the important powers of government, Anti-Federalist Melancton Smith
asked his New York audience in 1788, how long would the people “retain their
confidence” in state representatives “who shall meet once in a year to make laws
for regulating the height of your fences and the repairing of your roads?” Once
the Constitution was established, he predicted, “the state governments, without
object or authonty, will soon dwindle into 1n51gn1ﬁcance and be despised by the
people themselves.”

During the 1790s many of the Federalists, in control of the national government
sought to further weaken the States, first by having the national government ab-
sorb the state debts and then by building up central institutions such as the
United States Army. During the crisis in 1798 over the threat of war with France,
Alexander Hamilton, the leader of the Federalists, even contemplated a redivision
of the States. The Federalist efforts to centralize power, particularly the repressive
Alien and Sedition Acts enacted by Congress in 1798, provoked Virginia and Ken-
tucky into adopting resolutions drawn up by James Madison and Thomas Jeffer-
son respectively. These resolutions proclaimed the right of States to judge the
constitutionality of federal acts and to interpose themselves between unconstitu-
tional actions of the central government and the citizenry. Although the other
States declined to support Virginia and Kentucky—indeed nine States condemned
the resolutions—the stand taken by the two opened a question about the nature
of the Union that would trouble the country for many years to come. It anticipated
the far more radical effort at state nullification of federal law by South Carolina
a generation later.

Jefferson’s election as President in 1800 ended the Federalist efforts to create a
consolidated state. Jefferson and the party he represented now sought to recover
what they thought was the original meaning of the Revolution of 1776 and to de-
flate what they believed were the bloated powers of the central government. The
federal government, Jefferson declared in his first message to Congress in 1801,
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was “‘charged with the external and mutual relations only of these states.” The
“principal care of our persons, our property, and our reputation, constituting the
great field of human concerns,” was to be left to the States. The federal debt was
reduced, the national bank was phased out, all internal federal taxes were elimi-
nated; the military forces were weakened, and the federal bureaucracy, miniscule
as it was by our standards, was severely cut back. '

Yet in the end the “revolution of 1800” did not substantially enhance the power
of the States, for although the state governments in the early decades of the
nineteenth century were stronger in relation to the national government than at
any time since the 1780s, they were steadily being weakened by encroachments
from below, from the people themselves. In the early years of the nineteenth cen-
tury the suffrage was broadened, the constitutions became more popular, and the
number of elected officials, including judges, was increased. Gradually the powers
of the state governments were fragmented and whittled away from the bottom by
contending popular interests of those jealous and fearful of any governmental
institution they could not control. The States steadily dealt away to the people
their powers to control both religion and the economy. In the early decades of the
nineteenth century popular sovereignty took on a literal meaning that the Revo-
lutionaries of 1776 could scarcely have anticipated. These disintegrating populist
developments meant that however weak the federal government was at the moment,
it had the potentiality to be suddenly strengthened by infusions of power now
dispersed in the hands of the people. New events, particularly the crisis that led
to the Civil War, would soon determine how the people would redistribute their
power. '



A TIMETABLE OF WORLD,

NATIONAL, AND STATE EVENTS

1776-1819

1776 Congress adopts Declaration of Indepen-
dence; Anglican church disestablished in all colo-
" nies in which it had been tax supported; Eleven
States adopt new constitutions; New England,
Middle States, and Congress attempt to stabilize
wages and prices; Entail and primogeniture virtu-
ally abolished by state legislation; Slave trade
prohibited or heavily taxed in most States. -

1777 Congress adopts the “Stars and Stripes”;

States appropriate Loyalist property.

1778 Maryland refuses to ratify Articles of Con-
federation until all States cede their western
lands to Congress; Franco-American alliance
formed.

1779 Thomas Jefferson fails to achieve passage
by Virginia Legislature of his bill providing for
first modern public school system.

1780 Inflation sweeps country, Continental cur-
réncy falls in value; New York and Connecticut
cede to U.S. their western land claims,

1781 Articles of Confederation ratified; British
army surrenders at Yorktown.

1783 Americans and British sign final peace;
France and Spain sign separate peace with En-
gland; Trade unions grow; Strikes increase; Mas-
sachusetts Supreme Court outlaws slavery.

1784 Congress adopts Land Ordinance to orga-
nize territories for statehood; Virginia cedes west-
ern land claims to U.S.; Congress votes plans for
permanent federal capital and designates New
York as temporary capital; Independent State
of Franklin, made up of parts of Tennessee and
Virginia, seeks admission to Union; Pennsylvania
and Connecticut citizens clash over Wyoming Val-
ley claims; Economic depression; States move to
alleviate national scarcity of specie.

1785 Massachusetts cedes its Great Lakes land
claims to U.S.; University of Georgia, first state
university, chartered; National coinage estab-
lished by law.

1787 South Carolina cedes western lands to U.S.;
Constitutional Convention opened; State delega-
tions vote final approval of draft Constitution;
Delaware, New Jersey, and Pennsylvania ratify
US. Constitution; Northwest Ordinance deter-
mined government of Northwest Territory.

1788 Connecticut, Georgia, Maryland, Massa-
chusetts, New Hampshire, New York, South Caro-
lina, and Virginia ratify U.S. Constitution.

1789 North Carolina ratifies U.S. Constitution;
Organization of federal government at New York;
George Washington inaugurated; Establishment
of University of North Carolina, first state uni-

versity to begin instruction.

1790 First US. census—population: 38,929,214;
Rhode Island ratifies U.S. Constitution; Organi-
zation of the Southwest Territory which was to
become Tennessee; U.S. House sets site of new
national capital on the Potomac.

1791 Bill of Rights adopted; Vermont statehood.
1792 Kentucky statehood; Washington reelected
President for second term.

1794 Congress authorizes construction of- six
warships; Foundation of U.S. Navy; Whiskey Re-
bellion. .

1796 Land Act provides for survey of public
lands and their sale at public auction; John
Adams elected President; Tennessee statehood.
1798 Organization of the Mississippi Territory;
11th Amendment (judicial powers) ratified.

1800 Census of population: 5,308,483; National
capital transferred to Washington.

1801 Adams defeated for presidency but dead-
lock between Aaron Burr and Thomas Jefferson—
U.S. House elects Jefferson President.

1803 Louisiana Purchase; Ohio statehood; Mar-

‘bury v. Madison holds that Supreme Court has

power to declare act of Congress invalid.

1804 Lewis and Clark expedition; First regular
caucus of congressmen to choose presidential
candidates; Jefferson reelected President for sec-
ond term; 12th- Amendment (manner of choosing
President and Vice President) ratified.

1805 Michigan and Louisiana Territories
formed.

1808 Congress forbids importation of slaves;
James Madison elected President.

1809 Organization of Territory of Illinois.

1810 Census of population: 7,239,881; Supreme
Court, in Fletcher v, Peck, declares a state law
unconstitutional; West Florida annexed.

1812 Declaration of war against Britain; Madi-
son reelected President for second term; Louisiana
statehood.

1814 Francis Scott Key writes “Star-Spangled
Banner”; Washington, D.C., burned; Treaty of
Ghent.

1815 Battle of New Orleans.

1816 Indiana statehood; James Monroe elected
President; First U.S. tariff des1gned specxﬂcally
for protection; First U.S. savings bank.

1817 Formation of Alabama Territory; Missis-
sippi statehood.

1818 Illinois statehood.

1819 Arkansas organized as a Territory; Ala-
bama statehood. .



AN AGE OF EXPANSION
1820-1932
By E. B. SmiTua*

HE HISTORY of the American States from 1820 to 1932 is marked by at least

three dominant themes: the development of economic, social, and political

differences that defy generalizations about the States as a group; their con-
stant loss of power and responsibilities to the ever-growing national government;
and the expansion of their own functions in serving the people they governed.

The diversity among the States requires little elaboration. States have been old
and new, large and small, rich and poor, democratic and oligarchic, conservative
and radical, slave and free, rural and urban, agricultural and industrial, tolerant
and repressive, enlightened and backward-looking. Their diverse characteristics
have been shaped by climate, topography, natural resources, and the ethnic and
economic origins of their citizens. The States also, however, had certain things in
common: they began as societies defined according to stipulated geographic
boundaries; they were required to have republican forms of government; and they
were assigned the same specific powers, duties, and responsibilities by the United
States Constitution. They were also joined together as constitutional equals in a
larger federal union empowered to make decisions and laws, and administer
policies relevant to the common needs, interests, and security of all the people of
all the States. No other Nation had ever been organized on this pattern, and con-
flict and competition were inevitable among the States and between the States and
the federal government over the powers, rights, and responsibilities not clearly
defined by the Constitution. For better or worse, the course of American history in
the years 1820-1932 consistently favored the expansion of federal power at the
expense of the States.

By 1820 the national government already domlnated the States to a degree far
beyond the control the British government had exercised over the colonies, The
War of 1812 had stirred up a new sense of national loyalty, and more and more
people were looking to the federal government for help in building roads and
canals, and ultimately railroads, and to supplement the excellent river systems
already present. Economic interdependence was both inevitable and highly prof-
itable, and this meant interstate trade and the constant movement of people, both
of which weakened state and local loyalties The right of the federal government
to establish a national bank with branches in all the States, as well as the illegality
of any state efforts to control or tax the branches, had already been established
by the Supreme Court. Likewise, state efforts to regulate interstate commerce had
been invalidated even in cases where the federal government was failing to exert
needed controls. In many of the States the federal government still held title to
millions of acres of land, and this constituted another level of influence over the
States and their citizens. The granting of the vote to all male whites, which
occurred in many States and triggered ““Jacksonian Democracy,” further stimu-
lated popular interest in the national government, with the presidency the great’
prize stimulating the competitive instincts of many people.

*Mr. Smith is Professor of History at the University of Maryland.
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STATES v. FEDERAL GOVERNMENT

Voices advocating state sovereignty, however, could still be heard in crisis situ-
ations. Challenges to federal power had occurred at the state level in 1798 and
1815, but the specific causes of discontent had disappeared before actual collisions
developed. The year 1820 also left undecided a basic constitutional question:
Could the federal Congress place conditions upon a new State as a price for its
admission to the Union? Congress had tried to impose the gradual abolition of
slavery upon the new State of Missouri; but after a heated nationwide debate, the .
effort was dropped in return for an agreement that a vast western area north of the
southern boundary of Missouri should be forever free. The controversy, however,
did establish the principle that Congress could impose rules such as the prevention
of slavery upon the territories. This, however, left unsettled another question:
Did the national government hold the territories in the name of the people as
individuals or as the representatives of all the States, slave as well as free?

The ultimate sovereignty of the States was again defended in 1830, when tariff
laws and land policies produced a congressional debate between Daniel Webster
and Senator Hayne of South Carolina. The constitutional principle remained
unsettled, but much of the public was apparently thrilled by Webster’s concept
of a free and united Nation with a worldwide mission of infinitely greater sig-
nificance than the aims of any one State. The debate featured Webster's famous
reply: “Liberty and Union, now and forever, oné and inseparable!” The 1830
arguments came to a head in 1832-33, when the leaders of South Carolina, headed
by Senator John C. Calhoun, announced that a State could declare a federal law
unconstitutional and refuse to obey it. A South Carolina convention “nullified”
the federal tariff laws and defied the President to collect the duties. President
Andrew Jackson announced that he would use force if necessary, and the Con-
gress passed legislation authorizing him to do so. No other State supported South
Carolina, and the crisis was settled by a compromise that gave South Carolina
very little in return for its acquiescence. The other States and their representa-
tives had been quite willing to support Jackson’s use of coercion, and a new burst
of national loyalty was the result. Jackson’s popularity as a national hero and his
association of nationalism with democracy added still further to the strength of
the federal government.

Jackson himself, however, was fearful of excessive federal power and advocated
States’ rights on numerous other occasions. He approved when Georgia defied the
Supreme Court by violating national treaties with the Cherokee Indians. Ulti-
mately the federal government moved several tribes westward at the behest of
Georgia and Alabama, whose citizens promptly expropriated the vacated lands.
Jackson also dismantled the national banking system that had served as the
federal treasury and thereby controlled the paper money issues of the state banks.
By executive order Jackson deposited the national revenues in a number of se-
lected state banks. In 1836 the country’s first and only treasury surplus led Con-
gress to pass legislation depositing the money in the state treasuries, with the funds
theoretically repayable upon demand. It was an act of conscious hypocrisy on the
part of everyone. concerned. The resulting boom and the transfer of the funds
from state banks to the state treasuries helped produce a major depression, and
the States spent the first three installments as soon as they were received. The
fourth and final installment was cancelled, because instead of a surplus the gov-
ernment had a heavy debt. Generally, however, the States spent the money for
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useful items like roads, canals, and schools, or to repay debts already contracted
by such projects. The federal government still has a meaningless lien on the
States for $27,000,000 plus interest.

In 1840, state banks were replaced as keepers of the national treasury by a fed-
eral independent treasury which collected and disbursed the federal monies with-
out being involved in the banking and paper money systems at all. The funds were
returned to the state banks from 1841 to 1847, but from 1847 to 1863 the inde-
pendent treasury system again prevailed. Thus, from 1833 to 1861 and the Civil
War, the Nation’s only paper money resources were promissory banknotes issued
by state banks, many of which were entirely deficient in specie resources to sup-
port the notes. This was the one period in American history when the federal
government exercised very little financial control over the States. State banking
policies and state bank charters were vital issues in state politics. No national
regulation of bank currency existed, and the money system was therefore devoid
of uniformity or stability. Banking laws in some States were too strict for the ade-
quate development of needed capital and credit. In other States, usually in the
South and West, the lax rules produced wildcat banking and unsound inflation.
Bankers and -merchants everywhere were dependent upon Banknote Reporters
and Detectors to determine which notes were counterfeit or were from banks that
had already failed. Some States, such as Massachusetts, New York, Indiana, Iowa,
_ and Louisiana, developed systems that were both sound and reasonably adequate.
Most business leaders and their congressional representatives, however, continued
to dream of earlier days when the federal treasury was the basis of a stable money
system which supplied liquid capital and credit that local banks could not pro-
~ vide for economic expansion.

RiISE OF STATE POwER

The period of 183661 was marked by other events strengthening the state
governments. Chief Justice Roger B. Taney and the Supreme Court developed
the police power concept which in effect gave constitutional justification to almost
any state legislation that protected or enhanced the welfare of the people. The
Court also strengthened the power of the States to regulate and control private
interests in the name of the whole people. Another doctrine of the Taney Court
had mixed results. The Court ruled that any corporation chartered in one State
enjoyed all the same privileges, rights, and powers in all the other States; the
non-chartering States, however, could exclude any corporation from their borders
by specific legislative action. Thus, American corporations would henceforth gain
nationwide rights and privileges from charters issued by only one State unless
the prerogatives were specifically denied by State Legislatures, which were sub-
ject to financial pressures and favors from corporations anxious to avoid ex-
clusion. It was the beginning of a situation destined to get worse before it would
improve: poorly paid and rarely honored state legislators holding great responsi-
bilities and powers in their dealings with immensely wealthy corporations.

Unfortunately, the best talents and energies of the leaders of the States before
the Civil War were engaged primarily in the sectional quarrel over the rights of
slaveholders in the new territories and in the free States. Contrary to a wide-
spread myth, the southern States controlled the federal government from 1828
to 1861, and except for the brief nullification struggle by South Carolina, the
northern States were the defenders of States’ rights. Every President from Jackson
to Lincoln was either a Southerner or a strong southern sympathizer, and the
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Southerners dominated the Senate and the Supreme Court. Tariffs were struck
down, internal improvements were either defeated by Congress or vetoed by Presi-
dents, and national banking was eliminated. Southerners led the drive to annex
Texas with its illegally inflated boundaries, while various northern States formally
expressed their condemnation of the war with Mexico. Ironically, the congres-
sional action admitting Texas authorized its division into five extra States, which
would have given the South 10 more senators, but until recently no such action
was ever suggested. Northerners objected to the federal assumption of the Texas
debt and were furious over the federal Fugitive Slave Act which required northern
officials and citizens to help Southerners capture escaped slaves. During the 1850s
several northern Legislatures defied the federal government by passing personal
liberty laws against the Fugitive Slave Act. In a celebrated 'case in 1859, the Wis-
consin Supreme Court declared the act unconstitutional, but was then overruled
by the southern-dominated United States Supreme Court in a decision defending
the concept of national sovereignty over the States. The Wisconsin Legislature
responded with States’ rights resolutions quite similar to those of Calhoun in 1832.
In 1854 Congress struck down the Missouri Compromise and theoretically opened
a vast western area to slavery. In 1857 the Supreme Court denied the right of
either the federal government or a territorial government to bar slavery from any
national territory, and in 1858 the United States Senate infuriated the northern
States by voting 33 to 25 to admit Kansas as a slave State despite obvious evidence
that most Kansans were opposed to slavery. President James Buchanan had an-
nounced that Kansas was as much a slave State as Georgia or South Carolina. The
northern anger over these events created the new Republican Party with a strong
antislavery faction providing much of its leadership. The southern States re-
sponded with the ultimate demand. They must have federal protection for
slavery in the territories regardless of the sentiments of the territorial inhabitants.
Northern Democrats who had previously supported the South could not take this
final step, and the result was the election of Abraham Lincoln in 1860. Neverthe-
less, President-elect Lincoln pledged himself to respect the rights of slavery in the
States where it already existed, and the Southerners continued to control Congress
and the Supreme Court until their representatlves in Congress were eliminated
by secession.

Insulted, angry, and fearful over the apparent end to their long domination of
the federal government because of Lincoln’s election, seven southern States se-
ceded, and were later followed by four more border States when Lincoln an-
nounced plans for coercing the original seven. President Buchanan had stated
that no State had a constitutional right to secede, but that the Union had no
constitutional right to coerce a State that did secede. President Lincoln did not
consult the Constitution. He was determined to preserve the Union, and when
the Carolinians fired on Fort Sumter he called for an army to suppress the re-
bellion. The test of ultimate sovereignty was settled on the battlefield.

THE Civi. WaRr

Much of the Civil War recruiting process on both sides was carried out at state
level, and several northern Governors made important contributions to the war
effort. The net result of the war, however, was an enormous strengthening of the
federal government. The control of the currency and banking systems passed
from the States to Washington forever. Federal taxes, never before even suggested,
were imposed with only minimal opposition. Transcontinental railroads were
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built with federal subsidies. The rhetoric of the war emphasized national alle-
giance at the expense of the States. When the war ended, the reconstruction process
included the Fourteenth and Fifteenth Amendments, which gave the federal gov-
ernment the responsibility for protecting citizens against discrimination or injury
by the States.

Quite properly, the federal government could not ignore the problems of ab-
sorbing 4.5 million newly freed black slaves, most of them illiterate and without
property, into a southern white society accustomed to the attitudes and practices
of slavery. Most Northerners were also afflicted with racial prejudices, but after
the sacrifices of the war they were unwilling to accept the widespread southern
violence and discriminations against the freed men. The suffering of the southern
States from the so-called radical reconstruction was primarily mental. A relatively
small northern army was present, but it did almost nothing to help the blacks
beyond trying to impose legal ]usnce over and beyond the existing southern state
and local courts. Several bloody riots occurred at the expense of the freed men
without the army doing anything to stop or ameliorate them. In some of the
so-called carpetbagger-scalawag state governments, corruption was minimal, while
in others, where chicanery did abound, it was usually divided among the factions
rather than confined to the radicals. Several southern state governments did go
heavily into debt by endorsing the bonds of railroad companies and other utility
corporations. Most of the bonds were bought by Northerners and the money went
into new railroads and other forms of wealth. When the depression of 1873 wiped
out many of the railroad and other companies, the southern States were left owing
the money. Very. quickly, however, every southern State simply repudiated the
debts, and the net result was an increase of southern wealth at the expense of
Yankee investors. Reconstruction had ended in most of the southern States as
early as 1872, and the last two States were returned to conservative white control
in 1876. In reality the reconstruction governments did much for the southern
States by